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ABSTRACT 

Provided are favorable reports on the Family and 
Medical Leave Act of 1988 (H.R. 925) that were subisitted by the House 
of Representatives' Committee on Post Office and Civil Servi^«, and 
Committee on Education and Labor. H.R. 925 entitles employees to 
family leave in certain cases involving a birth, adoption, or serious 
health condition; and temporary medical leave in certain cases 
involving a serious health condition. The bill includes adequate 
protection of the employees' employment and benefit rights, and 
establishes a commission to study ways of providing salary 
replacement for employees who take leave. The report of the Coimnittee 
on Post Office and Civil Service includes the text of an amendment 
establishing a family and medical leave program specifically for 
federal employees. Supplementary material discusses the impact of the 
legislation on employing agencies, and employment and benefits 
protection. Included in the report are letters concerning oversight 
and administration views, and memoranda for directors of personnel 
and heads of departments and agencies. The report of the Committee on 
Education and Labor includes the text of an amendment; minority, 
supplemental, dissenting, and additional views. Discussion focuses on 
the background and need for legislation. Both reports contain 
sections on the bill's legislative history, estimated costs, a 
section analysis, and the impact of the bill on existing law. (RH) 
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Mrs. ScHROEDER, ffDiii the Committee on Post Office and Civil 
Service, submitted the following 

REPORT 

[To accompany H.R 925 which on February 3, 1987, was referred jointly to the Com- 
mittee on Education and Labor and the Committee on Post Office and Civil Serv- 
ice] 

[Including cost estimate of the Congressional Budget OfHce] 

The Committee on Post Office and Civil Service, to whom was re- 
ferred the bill (H.R. 925) to entitle employees to family leave in cer- 
tain cases involving a birUi, an adoption, or a serious health condi- 
tion and to temporary medical leave in certain cases involving a 
seriouF health condition, witii adequate protection of the employ- 
ees' employment and bene^t rights, and to establish a commission 
to study ways of providing salary replacement for employees who 
take any such leave, having considered the same, reports favorably 
thereon with an amendment and recommends that the bill as 
amended do pass. 
The amenoment is as follows: 
Strike title n and insert in lieu thereof the following: 
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TITLE n— FAMILY LEAVE AND TEMPORARY 
MEDICAL LEAVE FOR CIVIL SERVICE EMPLOYEES 

SEC. 201. FAMILY AND TEMPORARY MEDICAL LEAVE. 

(a) In General.— (1) Chapter 63 of title 5, United States 
Code, is amended by adding at the end thereof the follow- 
ing new subchapter: 

^Subchapter III— Family and Temporary Medical Leave 
6331. Definitions 

"For purposes of this subchapter— 
"(1) ^loyee' means— 
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''(A) an employee as defined by section 6301(2) 
of this title (excluding an indi idual employed by 
the government of the District of Columbia; and 

"(B) an individual under clause (v) or (ix) of 
such section; 

whose emplovment is other than on a temporary or 
intermittent basis; 

"(2) 'serious health condition' means an illness, 
iinuiy, impairment, or physical or mental condition 
which involves — 

"(A) inpatient care in a hospital, hospice, or res- 
idential health care facility; or 

"(B) continuing treatment^ or continuing super- 
vision, by a health care provider; 
"(3) 'child' means an individual who is — 

"(A) a biological, adopted, or foster child, a step- 
child, a legal ward, or a child of a person standing 
in loco parentis, anu 
"(B) (i) under 18 years of age, or 
"(ii) 18 years of age or older and incapable of 
self-care because of mental or physical debility; 
and 

"(4) 'parent' means a b.'ological, foster, or adoptive 
parent, a parent-in-law, a stepparent, or a legal guard- 
ian. 

"§6332. Family leave 

"(a) Leave under this section shall be granted on the re- 
quest of an employee if such leave is requested— 

"(1) because of the birth of a child of the employee; 
"(2) because of the placement for adoption or foster 
care of a child with the employee;; or 

"(3) in order to care for the employee's child or 
parent who has a serious hc^edth condition. 
"(b) Leave under this section- 
ed) shall be leave without pay; 
"(2) mav not, in the aggr^ate, exceed the equivalent 
of 18 administrative workweeks cf the employee 
during any 24-month period; and 

"(3) shall be in addition to any annual leave, sick 
leave, temporary medical leave, or other leave or com- 
pensatory time off otherwise available to the employ- 
ee. 

"(c) An employee may elect to use leave under this sec- 
tion- 
ed) immediately before or after (rr otherwise in co- 
ordination with) any period of annual leave, or com- 
pensatory time off, otherwise available to the employ- 
ee, 

"(2) under a method involving a reduced workday, a 
reducec! workweek, or other alternative work sched- 
ule; 

"(3) on either a continuing or intermittent basis; or 
"(4) any combination thereof. 
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''(d) Notwithstanding any other provision of this sec- 
tion- 
ed) a request for leave under this section based on 
the birth of a child may not be granted if, or to the 
extent that, such leave would be used after the end of 
the 12-month period beginning on the date of such 
child's birth; and 

*X2) a request for leave unde** this section based on 
the placement for adoption or foster care of a child 
may not be granted if, or to the extent that, such 
leave would be used after the end of the 12-month 
period beginning on the date on which such child is so 
placed. 

''(eXl) In any case in which the necessity for leave under 
this section is foreseeable based on an expected birth or 
adoption, the employee shall provide the emplpving agency 
with prior notice of such expected birth or adoption in a 
manner which is reasonable and practicable. 

''(2) In any case in which the necessity for leave under 
this section is foreseeable based on planned medical treat- 
ment or supervision, the employee — 

''(A) shall msJie a reasonable effort to schedule the 
treatment or supervision so as not to disrupt unduly 
the operations of the employing agency, subject to the 
approval of the health care provider of the employee's 
child or parent; and 

"(B) shall provide the employing agency with prior 
notice of the treatment or supervision in a manner 
which is reasonable anc* practicable. 

"§ 6333. Temporary medical leave 

"(a) An employee who, because of a serious health condi- 
tion, becomes unable to perform the functions of such em- 
ployee's position shall, on request of the employee, be enti- 
tled to leave under this section. 
"(b) Lfeave under this section — 
"(1) shall be leave without pay; 
''(2) shall be available for the duration of the serious 
health condition of the emplovee involved, but mav 
not, in the a^r^ate, exceed the equivalent of 26 ad- 
ministrative workweeks of the em^oyee during any 



"(3) shall be in addition to any annual leave, sick 
U ve, family leave, or other leave or compensatory 
time off otherwise available to the employee. 
"(c) An employee may elect to use leave under this sec- 



"(1) immediately before or after (or otherwise in co- 
ordination with) any period df annual leave, sick 
leave, or compensatory time off otherwise available to 



"(2) under a method involving a reduced workday, a 
reduced workweek, or other alternative work sched- 
ule; 
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"(3) on either a continuing or intermittent basis; or 
"(4) any combination thereof. 
''(d) In any case in which the necessity for leave under 
this section is foreseeable based on planned medical treat- 
ment or supervision, the employee— 

"(1) shall make a reasonable effort to schedule the 
treatment or supervision so as not to disrupt unduly 
the operations of the emplc^ying agency, subject to the 
approval of the employee's h^th care provider, and 
\2) shall provide the employing i^ency with prior 
notice of the treatment or supervision in a manner 
which is reasonable and practic^le. 

''§6334. Certification 

"(a) An emplosring agency may require that e request for 
famUy leave under section 6332(aX3) or temporary medical 
leave under section 6333 be supported by certification 
issued by the health care provider of the employee or of 
the employee's child or parent, whichever is appropriate. 
The employee shall provide a copy of such certification to 
the emploving sffency. 
''(b) Such certification shall be sufficient if it states— 
"(1) the date on which the serious health condition 
commenced; 
"(2) the probable duration of the condition; 
"(3) the medical facts within the provider's knowl- 
edge regarding the conditbn; and 

'(4) for purposes of section 6333, a statement that 
the employee is unable to perform the functions of the 
employee's position. 

6335. Job protection 

"An employee who uses leave under section 6332 or 6333 
of this title is entitled to be restored to the position held 
by such employee immediately before the commencement 
of such leave. 

6336. Prohibition of coercion 

"(a) An employee may not directly or indirectly intimi- 
date, threaten, or coerce, or attempt to intimidate, threat- 
en, or coerce, any other employee for the purpose of inter- 
fering with such employee's rights under this subchapter. 

"(b) For the purpose of this section, 'intimidate, threat- 
en, or coerce' includes promising to confer or conferring 
any benefit (such as appointment, promotion, or compensa- 
tion), or effecting or threatening to effect any reprisal 
(such as deprivation of appointment, promotion, or com- 
pensation). 

"§ 6337. Health insurance 

"An employee enrolled in a health benefits plan under 
chapter 89 of this title who is placed in a leave status 
under section 6332 or 6333 of this title may elect to contin- 
ue the employee's health benefits enrollment while in such 
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leave status and arrange to pay into the Employees Health 
Benefits Fund (described in section 8909 of this title), 
through that individual's employing agency, the appropri- 
ate employee contributions. 

"§6338. Regulations 

'The Offioe of Personnel Management shall prescribe 
r^ulations necessary for the administration of this sub- 
chapter. The regulations prescribed under this subchapter 
shall be consistent with the r^ulations prescribed by the 
Secretary of Labor under title I of the Family and Medical 
Leave Act of 1988.". 

(2) The table of contents for chapter 63 of title 5, United 
States Code, is amended by adding at the end thereof the 
following: 

"SUBCHAPTER IH— FAMILY AND TEMPORARY MEDICAL LEAVE 

"6331. DOuMooB. 

"6332. Family iMve. 

"6333. Temponuy medical leave. 

"6334. Cert&ation. 

"6335. Job protection. 

"6336. Ptohibitaoa of coercion. 

"6337. Health innirance. 

"6338. RcgulatioM. 

(b) Emplotkbs Fau) From Nonappropriated Funds.— 
•Dection 210S(cXl) of title 5, United States Code, is amended 
by striking out "53" and inserting in lieu thereof "53, and 
subchapter in oi chapter 63/'. 

Purpose 

The primary purpose of this legislation is to entitle employees to 
family leave in certain cases involving a birth, an adoption, or a 
serious health condition of a child or parent and to temporary med- 
ical leave in certain cases involving a serious health condition of 
an employee, with adequate protection of the employees' employ- 
ment and benefit rights. 

CoMMnTEE Action 

On Februaiy 3, 1987, Representative William Clay (D-Missouri) 
introduced H.R. 925, a bill to entitle employees to family leave in 
certain cases involving a birth, an adoption, or a serious health 
condition of a child or parent and to temporal^ medical leave in 
certain cases involving a serious health condition, with adequate 
protection of the employees' employment and benefit rights, and to 
establish a commission to study ways of providing salary replace- 
ment for empl<iyees who take any such leave. The bill was referred 
jointly to the Committee on Post Office and Civil Service and to the 
Committee on Educati<m and Labor. All of the provisions of title 11, 
and certain DTOvisions of titles ID and IV fall within thejurisdic- 
tion of the Committee on Poet Office and Civil Service. The com- 
mitteeS consideration of the bill was coined to these provisions. 

RR 925, as introduced, is similar to H.R. 4300, the "Parental 
and Medical Leave Act of 1986'' (99th Congress). 
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On October 17, 1985, prior to the introduction of H.R. 4300, the 
Subcommittees on Civil Service and Compensation and Employee 
Benefits of the Committee on Post Office and Civil Service and the 
Subconmiittees on Labor-Management Relations and Labor Stand- 
ards of the Committee on Education and Labor held a joint over- 
sight hearing on the issue of parental and disability leave (Serial 
No. 99-36 [hereinafter cited as 1985 House HearingP. 

On Bfarch 4, 1986, Representative William Clay inttoduced H.R 
4300. This bill was similar to legislation introduced earlier by Rep- 
resentative Patricia Schroeder (DOolorado), H.R. 2020, the ''Paren- 
tal and Disability Leave Act of 1985'' (99th Congress). H.R. 4300 
was referred jointW to the Committee on Post Office and Civil 
Service and to the Conmiittee on Education and Labor. 

The '^/ubcommittee on Civil Service and the Subcommittee on 
Compensation and Employee Benefits held a joint imblic hearing 
on H.R. 4300 on April 10, 1986 (Serial No. 99-56 [hereinafter cited 
as 1986 House Hearingp. 

On Jujie 11, 1986, the Conunittee on Post Office and Civil Serv- 
ice, by a record vote of 18 to 0 and with a quorum present ordered 
H.R. 4300 favorably reported without amendment (H. Rept. 99-699, 
Part 1). The bill was not considered by the House of Representa- 
tives. 

On April 2, 1987, the Subcommittee on Civil Service and the Sub- 
conunittee on Conipensation and Emplovee Benefits held a ioint 
hearing on H.R 925 (Serial No. 100-8 piereinafter cited as 1987 
House Hearingp. 

On May 5, 1987, the Subcommittee on Civil Service approved 
H.R. 925 f^r full committee consideration, and on May 19, 1987, the 
Subconmiittee on Compensation and Employee Benefits approved 
the bill for fiiU committee consideration. 

On February 3, 1988, the Conunittee on Post Offic* and Civil 
Service ordered H.R 925, as amended, favorably reported by a 
voice vote, a quorum being present. 

SuBOfARY OF Trrus II OF THE Bux 

Title n of H.R. 925, as amended by the committee, establishes a 
family and medical leave program specifically for Federal employ- 
ees. It entitles an employee, during any 24-month period, to 18 
weeks of job-protected leave without pay upon the birth, adoption, 

Elacement for foster care, or serious health condition of a child. 
[.R. 925 also entitles a Federal employee to take family leave in 
connection with a serious health omdition of a parent. The bill en- 
titles a Federal employee, during any 12-month period, to take up 
to 25 weeks of job-protected leave without pay because of the em- 
ployee's own serious health condition. Both family leave and tem- 
porary medical leave are to be in addition to any annual leave, sick 
^'^'we, or other leave or compensatory time off otherwise avauable 
to the employee. An employee may choose to coordinate family 
leave or medical leave wiUi any other leave time available. An em- 
ployee may take the leave under a method involving a reduced 
workday, a reduced workweek, or some other alternative work 
schedule. The leave may be taken on a continuing or intermittent 
basis or any combination of the two. In cases inv(mdng the birth or 
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adoption of a child, family leave must be taken within 12 months 
following the event 

A Federal employee who uses family or medical leave is entitled 
to be rertored to the position held immediately prior to taking 
leave. Any interference with an employee's right to take family or 
medical leave throuj^ coercion, intimidation, or threat is prohibit- 
ed. 

Title n of H.R 925 includes two provisions to help minimi7i^ any 
adverse impact on an agency. First, an employee is charged with 
providing to the agency, when possible, prior notice of the leave to 
be taken. Hie employee should attempt to schedule the leave to ac* 
commodate the needs of the agency. Second, in cases involving a 
serious illness of the employee or the employee's child or parent, 
the agenpy may require certification of the prdblem from the 
health care provider. 

Health insurance coverage continues during periods of family 
leave and medical leave for those employees enrolled in a Federsd 
employees health insurance plan. An employee must make ar- 
rangements with the agency to pay the employee's health insur- 
ance contribution. 

The Office of Personnel Management (0PM) is authorized to pre- 
scribe the regulations necessary for the administration of the 
family and medical leave provisions. 

Statemrnt 

HISTORY 

In the early 1970's, efforts were made to use Title Vn of the Civil 
Rights Act of 1964 (Public Law 88-352) and the equal protection 
clause of Article XIV of the United States Constitution to remedy 
discrimination against pregnant women and working mothers and 
fiathers who sou^t to fidfill parental responsibilities. Setbacks in 
the U.S. Supreme Court led to the passage, in 1978, of the Pregnan- 
cy Discrimination Act of 1978 (Public Law 95-555), an amen<hnent 
to title vn the Qvil Rights Act of 1964. 

The effects of the Pr^^iancy Discrimination Act have been far- 
reaching. Employer policies requiring termination and mandatOTy 
leave for pr^nant employees are now clearly illegal. Pr^fnant 
women are entitled to work uni.il childbirth or until medical com- 
plications of pregnancy render their continued work attendance 
medically inadvisable, and they are entitled to return to work on 
the same basis as other temporarily dis8di>led workers. Women who 
become disabled because of pregnancy-related conditions are enti- 
tled to paid sick leave, personal leave, disability benefits, and medi- 
cal insurance and hospitalization on the same basis as other dis- 
abled workers. Moreover, Title VII has been interpreted to require 
that leave for the care of chUdren be granted to fathers on the 
same basis as an employer grants such l^ve to mothers. Ackerman 
V. Board of Education of City of New York, 387 F.Supp. 76 
(S.D.N.Y. 1974). [EBOC Compliance Manual Sec. 626.6.] 

A 1986 Subcommittee on Civil Service staff study of the parental 
leave policies of Federal executive branch agencies found that: 
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* * * in the absence of a national mipimuin standard 
for granting leave for parental purposes, the authority to 
grant leave and to arrange the length of that leave rests 
with individual supervisors, leaving federal employees 
open to discretionary and possibly unequal treatment. The 
lack of consistency also leads to differences between how 
men and women are treated in the case of maternity and 
paternity leaves. An individual requesting leave for paren- 
tal reasons makes a request to his or her supervisor who 
has broad authority to grant or deny permission for leave 
and to determine the length of leave. In other words, the 
lack of clear federal policy on parental leave means that 
an employee's opportunity for cotaining adequate time off 
is subject to chance. (Printed in the 1986 House Hearing p. 
85.) 

In her 1987 House testimony, Ms. Eleanor Holmes Norton, Profes- 
sor at Georgetown Law School, found serious problems with this 
approach: 

We would advise that this constitutes a systemic difference 
in provision of a job benefit that makes out a prima facie 
case of violation of Title Vn of the 1964 Qvil Itights Act. 
(1987 House Hearing p. 32.) 

As important as Title Vn and the Pregnancy Discrimination Act 
have been, they do not address all of the employment related prob- 
lems of prqinancy and childbirth. Title VU, as amended, is an anti- 
discrimination law. Its aim is to prohibit employers from treating 
persons differently on the basis of race, sex, religion, or nationS 
origin. Compliance with Title VU requires only that emplcyyers 
treat all employees equally. 

SpecificalW, if an empuqrer grants sick leave and provides dis- 
abmty and health insurance coverage to empl(»yees in general, it 
must, under the Pregnanpy Discrimination Act, provide equal cov- 
erage to pregnant wage earners who become sick or disabled. If an 
emptoyer denies benmts to its work force, it is in full compliance 
with antidiscrimination laws because it treats aU emplcyyees equal- 
ly. ^milarly, an employer is free to maintain a policy requiring the 
discharge of emplcyyees who take leave to care for seriously ill chil* 
dren or to bond with newly bom or adopted children providing the 
emptoyers policy does not differentiate with regard to sexTrhus, 
while Title VII, as amended by the Pregnancy Discrimination Act, 
has required that benefits and protections be provided to millions 
of previously unprotected women wage earners, it leaves gaps 
wluch an antidiscrimination law by its nature cannot fill. This bill, 
H.R. 925, is designed to fill those gaps 

TEMPORARY MEDICAL LEAVE 

Existing law (5 U.S.C. 6307) entitles Federal employees to sick 
leave but provides no guarantee of time off for extended periods of 
illness or iimiry. Leave without pay may be requested, but it is 
granted &t the discretion of the employing agency. An em^iloyee 
cannot be certain in advance that he or she wUl receive the needed 
leave. The Federal Government treats pregnancy like any other 
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medically oertifled temporary disability. Employees may use avail- 
able sick leave to cover marlical appointments and any period of in- 
capacitation. Leave without pay also may be granted at the discre- 
tion of the agency. 

H.R. 925 would entitle a Federal employee to up to 26 weeks a 
year of job-protected leave without pay for a serious health condi- 
tion which renders the employee unable to perform the functions 
of such employee's position. This temporary medical leave is a new 
leave entitlement and is to be in addition to any annual leave, sick 
leave, family leave, or other leave or compensatory time off avail- 
able to the employee. The employee may choose to take the tempo- 
rain^ medical leave in combination with any other type of leave. 

The employee may take the 26 weeks of leave on a schedule de- 
signed to accommodate the employee's specific medical problem. 
The leave can be taken on either a continuing or intermittent 
basis; in the form of a reduced workday, a reduced workweek, or 
other alternative work schedule; or through a combination of any 
such methods. The purpose of this leave is to accommodate all 
types of illnesses and ii^uries and to afford an individual the op- 
portunity to return to work. 

The test of whether a Federal employee is entitled to temporary 
medical leave is two-fold: First, is the employee "unable to perform 
the functions of such employee's position"? And second, is the in- 
abilitv to perform those functions due tj a "serious health condi- 
tion"? This test ensures that there will be no discrimination on the 
basis of sex, and that employees who need it the most— emplovees 
with serious medical conditions that prevent them from working 
for a limited period of time — have adec^uate job security. 

H.R. 925 ensures that Federal agencies continue their practice of 
treating employees sdffected by pregnancy, childbirth, and related 
medical conditions in the same manner as they treat other employ- 
ees who become unable to work. The committee recognizes that a 
special "maternity leave" requirement could be i^sed to deny 
women job opportunities. Faced with the knowledge that job-pro- 
tected loaves were required for working mothers and working 
mothers only, hard-pressed employing agencies would very likely 
be reluctant to hire or promote women of child-bearing age. How- 
ever, since employers would be required under H.R. 925 to provide 
job-protected leave for all employees, they would have little incen- 
tive to discriminate against women. 

The two-fold test of inabilitv to work and serious health condi- 
tion also serv38 to ensure the availability of leave for serious 
^«ealth conditions. The term "serious health condition" is defined to 
mean — 

an illness, injury, impairment, or physical or mental condi- 
tion which involves (A) inpatient care in a hospital, hos- 
pice, or residential medical care facility; or (B) continuing 
treatment, or continuing supervision, by a health care pro- 
vider. 

This definition is intentionally brDad to cover various types of 

i)hysical and mental conditions for which employees mav need 
eave. The definition is intended to cover pregnancy, childbirth, 
and all attendant conditions. 

ERIC ^ 
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Under this definition, the illness cr condition must involve care 
or continuing treatment or supervision. The employee need not be 
an inpatient or undergoing treatment at the time the leave is re- 
quested to qualify as having a "serious health condition." Thus, an 
employee with a heart condition may require leave as a means of 
temporarily relieving the stress associated with work. Similarly, a 
pr^^nant woman who is unable to work due to severe morning 
sickness would qualify for leave under this provision even if she 
need not go to the hospital or the doctor to treat the condition each 
day. 

An employee with a serious health condition may be unable to 
work simply because of the need to undergo mcnlical treatment. For 
example, an arthritic employee may need periodic physical ther- 
apy; a cancer patient may require chemotherapy treatments. It is 
in the interest of the Federal government lo accommodate these 
periods of treatment and provide the employee with mfiTii^nm op- 
portunity to return to work for a portion of the day or week. 

Under H.R. 925, the agency may require certification of the prob- 
lem from the health care provider. This provision was added to 
permit an agency to ensure that this leave urogram is not misused. 
For purposes of this legislation. Christian Science practitioners are 
considered to be health care providers. 

FAMILY LEAVE (PARENTAL) 

In the last half century, the increasing participation of women in 
the workforce at large has create ^mificant social changes in the 
United States. In 1970 less than 3l -rcent of married women with 
children under two years old were also working outside the home, 
xoday, almost 50 percent of these women are working, and the per- 
centage contmues to grow. Tn 1973, 34 percent of the Federal work- 
force consisted of women. Today, it is 42 percent. It is estimated by 
the Bureau of Labor Statistics that from 1984 through 1990, women 
will comprise 67.7 percent of those entering the workforce. Women 
represent the sole parent in 16 percent of all families. In addition, 
m most two-parent famUies, both parents work. By contrast, the 
famUy in which the husband is the sole wage earner and the 
mother is the homemaker— so long thought to be typical— now con- 
stitutes only 7 percent of American households. 

Despite this revolution in the structure of the family, the United 
States, aione among industrial societies, has no national policy re- 
garding parental leave. There is no separate cat^ory of leave in 
the (ederal service designated "maternity leave." The Federal Per- 
sonnel Manual (FPM) treats pregnancy like any other medically 
certified temporary disability. Therefore, sick leave may be used 
only to cover the time reqwred for phvsical ex^ linations and to 
cover the period of incapacitation. Although the needs of a new- 
born extend beyond the mother's incapacitation. Federal employees 
who need additional time off must take annual leave or leave with- 
out pay. 

There is now no guarantee that Federal employees will receive 
the additional time off they reauire. Many workers are forced to 
make difficult choices between the need to provide necessary physi- 
cal and emotional care for a new child and the need to maintain 
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gainful employment. To promote the stability of the family as a 
social institution, the Federal Government ««hould ensure that its 
policies reflect the economic reality in which families exist. 

H.R. 925 addresses the need of parents for time off from work ob* 
ligations when a child is bom or brought into a family by providing 
up to 18 weeks of leave without pay. All Western and Eastern Eu- 
ropean countries require employers to grant such leaves, as Dr. 
Sheila Kamerman of Columbia University School of Social Work 
has documented, and all provide for a period of leave longer than 
that propose in H.R 925. 

The typical wi^e-eaming woman in the United States will have 
two children during her years of employment. Over the course of a 
working lifetime the amount of leave associated with caring for 
those two infants is small, particularly when the benefits to family 
and society are weighed in the balance. 

The amount of time allowed for parental leave — 18 weeks, or ap- 
proximately ^four calendar months— is primarily based on the 
period that child development experts st^est as a minimum for 
newborns and new parents to adjust to one another. Dr. T. Berry 
Brazelton, Associate Professor of Pediatrics at Harvard Medical 
School, reconmiends four months, explaining that the early months 
of a4justment to a newborn infant are a crucial opportunity for 
familv bonding. The Advisory Committee on Infant Care Leave of 
the Yale Bush Center in Child Development and Social Policy rec- 
ommends leave for a minimum of six months. (1986 House Hearing 
p. 23.) 

Such recommendations apply with equal force to the period nec- 
essary for newly-adopted children and their families to adjust to 
one another. In fact some adoption agencies require parents to be 
home at least three years with an adopted child. In her testimony 
at the 1985 hearing, Ms. Lorraine Poole, an employee of the City of 
Philadelphia, described the problems she faced in trying to adopt a 
child: 

It was normal agency procedure for the adoptive parent 
to leave the workplace for a period for a perioa of 6 
months. This time, it was felt, was very important for both 
parent and child. As with birth parents, adoptive parents 
needed time for nurturing and bonding. This was consid- 
ered vital with the placement of infante. I had completed 
all those conditions of the adoptive agency, with one excep- 
tion, the necessary time away from my place of employ- 
ment. 

I contacted the personnel division of the Philadelphia 
Recreation Department. The personnel officer listened as I 
explained what my need was, parental leave for adoption. 
There was chuckle. She stated: 'TouVe got to be in the 
hospital." I thought I had not made my meanins clear. I 
was not seeking maternity leave, but parental leave for 
adoption. It was then that I was told the only leave avail- 
able for parents was maternity leave. * * * 

I did submit a request for the use of vacation and per- 
sonal leave of absence for a period of 6 months. I was 
given approval for 2 weeks vacation. When I asked for a 
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review, I was told tliat there would not be a promise that 
my position would be available when I returned to work. It 
was with this knowledge, without job security as a single 
parent, it would not be in the best interest of the child 
that I adopt at that time. (1985 House Hearing p. 4-5.) 

Working parents of seriously ill clilldren, including parents 
working for the Federal Government, face especially difficult prob- 
lems and require the security of knowing they will get time off 
when they need it. This was brought out in the 1986 hearing te i- 
mony of Ruth Milam, an employee of the Department of Labor, in 
which she described her family's experience coping with her daugh- 
ter Sheila's leukemia: 

I cannot imagine what we would have done if either of 
us had been told that we must be at work or we will lose 
our job. Throughout this time. Sheila has needed us there 
and we have needed to be with her. But we could never 
have afforded to be without work. Our jobs pay for the 
health insurance. Sheila's medications, our home food, and 
kid's education. 

People should not be forced to make a decision between 
their work and time with their seriously Ul children. The 
horrible confusion and distress of ha/ing a sick child 
should not be compounded by fear that you'll lose your job. 
(1986 House Hearing p. 4.) 

Ms. Marilyn Young, an employee with the Social Security Admin- 
istration, described the pull between work and family: 

I don't know if you can fully understand the stress 
which is created when you have a family member who 
needs your care and your employer tells you no. My child 
was only two months old, on a heart monitor and oxygen, 
and had to have constant care. 

To have my leave request denied when I had kept my 
employer constantly informed on my situation, was a seri- 
ous blow to me. (1987 House Hearing p. 67.) 

Leave to care for a seriously ill or injured child is essential to 
provide that child the security of having a parent there in a time 
of crisis. If a child must undergo migor surgery, the leave may be 
necessary to encompass the surgery itself and the subsequent recu- 
peration period during which at least one parent must stay home 
to nurse and care for the child. In testimony prepared for an Octo- 
ber 29, 1987 hearing before the Senate Labor and Human Resource 
Subcommittee on Children, Families, Drugs and Alcohol, Dr. 
Jerome A. Paulson of the American Academy of Pediatrics ex- 
plained: 

For over thirty years, it has been well known that chil- 
dren who are hospitalized get well faster and have fjwer 
complications when their parents are able to be with 
them. A child's physical and emotional well being L<$avily 
depend on parental participation during a serious illness. 
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In this era of shorter hospital st^ys, parental involve- 
ment with the homebound child nay be important not 
only for emotional support but alto for medical support. 
The parent may be the only person available to stay home 
with the child until Ls or she is ready to return to school 
or day care. The parent may be the only person who can 
give the child medication as scheduled and observe the 
child for satisfactory progress or the development of prob- 
lems. 

Dr. Paulson went on to describe the difficulty in coming up with 
a more speciflc definition of ''serious health condition": 

It is also essential that there be flexibility to allow for 
individual variation that characterizes the unpredictable 
nature of childhood illness. Examples of factors that affect 
the prognosis of an ii^ury, illness or health condition in- 
clude the age, weight, and medical history and status of 
the child. The family support system ^an also impact on 
the parents' ability to cope with the situation. Even geo- 
graphical issues such as distance from the hospital can 
have an influence. The parent whose child is referred to a 
distant medical center may be in a different situation than 
the parent whose oflice is next door to the hospital. 

Similarly, if a child's serious health condition requires that the 
child receive specialized services at school or be placed in a difler- 
ent school setting that provides those services, the parents may 
need the kind of leave provided by H.R. 925 to make satisfactory 
arrangements. 

Further, for parents of children with disabilities, the choice as to 
whether to keep them at home or to place them in institutions will 
often depend whether the parents are able to keep their jobs yet 
obtain sufficient leave to provide their children with the support 
they require. According to Bonnie Milstein of the Consortium of 
Citizens with Developmental Disabilities: 

The overwhelming migority of families now keep their 
[disabled] children at home. A migor reason for this shift 
away from institutionalization is that study a t3r study 
has proved the debilitating effects of institutionalization 
and its costliness. On the other hand, the indiv? uual with 
disabilities who is allowed to remain in a family environ- 
ment has a much greater likelihood of learning the skills 
necessary for independence and a fulfilling life in the com- 
munity. 

New parents of healthy children also neod time to make appro- 
priate day care arrangements. Given the current problems in the 
availability and affordability of child care, 18 weeks of leave may 
be required to secure a proper situation. 

Providing suflicient parental leave not only benefits employees 
but also benefits employers by ensuring productivity. According to 
Catalyst, a New York-based research and consulting firm to m^or 
businesses on personnel policies: 




14 



14 

A program that brings employees back to work before they 
are rested and ready may actually be more deleterious to 
productivity than allowing an extended leave. The odds 
are good that leave-takers who return too soon will not be 
fully productive or will make costly and needless mistakes 
* ^ * When insufQcient leave time results in an employ- 
ee's attrition, the cost of replacing the employee can be 
substantial. 

The 1986 Subcoirmittee on Civil Service staff study found that 
some Federal agencies have developed parental leave policy state- 
ments. Others have collective bargaining agreements providing spe- 
cific maternity or parental leave benefits. Yet, all 53 Federal agen- 
cies respondiiif; to the study assign responsibility for the final deci- 
sion involving maternity, paternity or adoption leave to the super- 
visor concerned. (1986 House Hearing p. 83-102.) 

H.R. 925 brings standardization to this very inconsistent ap- 
proach. It entitles a Federal employee to a r taximum of 18 weeks 
of leave due to the birth, placement for adoption or foster care, or 
serious illness of the employee's child. 

The parental leave provided under H.R. 925 is available to any 
parent. Thus a father as well as a mother can be granted parental 
leave so long as the leave is requested to respond to one of the cir- 
cumstances specified in the statute. 

Many children in the United States today do not live in tradi- 
tional ''nuclear'' families with their biojogical father and mother. 
Incraasingly, the people who care for children— and who, therefore, 
find themselves in need of workplace accommodation for their 
cliildcare responsibilities— are these children's adoptive, step, or 
foster parents, or their guardians, or sometimes their grandparent 
or other relative. The legislation deals with such situations hy de- 
fining the term "child" to mean a biological, adopted, or foster 
child, stepduld, legal ward, or child of a person standing in loco 
parentis. This definition ensures that the employees who are enti- 
tled to parental leave are the people who have the actual day-to- 
day responsibility for caring for the child or who have a biological 
or legal relationship to the child. Thus a Federal employee who 
lives with, cares for, and acts as parent to the emplovee's grand- 
child would be entitled to parental leave should the child need care 
for a serious health condition. So too, an employee who is divorced 
from the parent with custody would be able to take parental leave 
to care for the child. 

For an employee to be eligible for parental leave, the child in 
question must be under 18 years of age unless that child is incapa- 
ble of self-care because of mental or physical disability. This provi- 
sion recognizes tht some parents may need to take time off from 
work to care for the serious health conditions of their sons and 
daughters who have reached legal maturity but are unable to take 
care of themselves. 

On July 8, 1986, the Director of 0PM, Constance Homer, issued 
"New Personnel Guidance on Leave for Parental and Ffunily Re- 
sponsibilities." This guidance does not change existing personnel 
policy for Federal employees, but it does encourage Federal manag- 
ers to be flexible in granting family leave. OPNfs increased sensi- 
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tivity to the family needs of its employees is welcomed, as is the 
recognition that "responsiveness to family needs works in the long 
run to th^ advantage of the organization/' Yet, the 0PM guidance 
continues to place responsibility for panting family leave with 
each ii^f^ividual supervisor, a policy which has too often proved to 
be arl'tiary and unfair. 

FAMILY LEAVE (ELDERCARE) 

H.R. 925 broadens parental leave to allow employees to take 
unpaid leave when a parent has a serious health condition. Fami- 
lies have traditionally cared for their disabled elderly. But, today, 
employees are squeezed between work demands and family respon- 
sibUities. 

A bnefing book, prepared for the June 17, 1987 National Confer- 
ence on ''Issues for an Aging America: Employees and Eldercare," 
coeponsored by the Conference Board, the U.S. Administration on 
Aghig, and the University of Bridgeport, reported that: 

At present there are some 6.6 million dependent elders, 
that is, persons over age 65 with some need for assistance 
from others. The number of such persons will climb rapic' 
ly during the remainder of this century and reach some 
nine million persons by 2000 A.D. and 19 millior by 2040 
A.D. 

This explosion in the number of elderly coupled with the dramatic 
influx of women— the traditional family caregiver— into the work- 
force has made "eldercare" a critical work issue. Ms. Eleanor 
Holmes Norton explain^ this problem: 

According to a Department of Health and Human Serv- 
ices estimate, 2.2 million people, predominantly women, 
cared for 1.2 million frail elderly people in 1982. Approxi- 
mately one million of them were employed for some time 
during the care-giving experience. And this, of course, is in 
addition to the more familiar figures for mothers with chil- 
dren who are young. 

Reliance on healthier family members is often the most 
cost-efficient and desirable way to care for the elderly. But 
this care cannot be rendered with mirrors. If no accommo- 
dation to this need is made on the job, the result will 
almost surely be an increasing shift of care to high cost, 
professional institutions, much of it at taxpayers' expense. 
(1987 House Hearing p. 33.) 

Dana Friedman of the Conference Board echoes the fact that el- 
dercare is very much a workplace issue: 

The business community is about to feel the effects of a 
coordinated effort to show why it is in their best interests 
to help those who care for elderly relatives. Results of Fed- 
erally funded research will document the problems faced 
by such employees and substantiate the effects on perform- 
ance. These data make the case for care of ohe elderly as a 
bottom-line business coicem, and establish the corporate 
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rationale for involvement. ("Eldercare: The Employee Ben- 
efit of the 1990s?" Across the Board, June, 1986, p. 45.) 

The briefing book for the National Confei-ence on Issues for an 
Aging America (at page 4) stresses the need for flexible work poli- 
cies and cites evidence that the lack of such flexible policies can 
force caregivers to quit their jobs. 

Caring for the elderly creates financial and emotional strains es- 
pecially on working families. Allowing unpaid family leave to be 
used in connection with a serious health condition of a parent 
would greatly alleviate the pressure on the worker and serve to 
retam quality employees in the workforce. 

Parental leave and eldercare together form family leave, a new 
entitlement in addition to any annual leave, sick leave, temporary 
medical leave, or other leave or compensatory time off* available ^ ) 
an employee. As with medical leave, a Federal employee may 
^ *® family leave in combination with any other 

available leave. An employee who takes family leave is entitled to 
be restored to the position held by the employee immediately 
before taking the leave. The employee may take the 18 weeks of 
leave on either a continuing or intermittent basis; in the form of a 
reduced workday, a reduced workweek, or other alternative work 
schedule; or through a combination of metho' 3. 

The purpose of this leave is to accommodate the employee whose 
seriously ill or injured child or parent might require periodic hospi- 
talization or treatment. It also allows employees to work part-time 
to allow for the adjustment of a new child to a family. 
Ms. Eleanor Hohnes Norton framed this legislation best: 
This is historic legislation. In a country in which most 
legislation aids individuals, H.R. 925 is notable for the way 
It strengthens the support system of the family. 

Because working women continue to bear disproportion- 
ate responsibiKty for the nuts and bolts of fanuly life, H.R. 
925 may be viewed as feminist legislation. It is that and it 
IS much more. 

It is perhaps the first piece of overtly family l^fislation. 

It is difficult to think of legislation passed in the last 30 
years to benefit women that has had a greater impact on 
the wellbeing of the American family than Title VII of the 
1964 Civil Rights Act, it was my great privilege to adminis- 
ter, and other legislation guaranteeing equal employment 
opportunity for women. Yet none of that legislation was as 
explicitly for the benefit of the family as the FMLA. 

This legislation, as much as any you have had before 
you, makes clear the inescapable link between benefits for 
working women and benefits for the entire family. 

The disarray in much of family life in the United States 
today has proceeded from the economy's demand that 
women work, coupled with the society's fail':;re to accom 
modate its institutions to this economic reality. (1987 
House Hearing p. ^1.) 
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IMPACT ON AGENCY 

H.R. 925 includes a new provision to help minimize the impact of 
family and medical leave on an employing agency. An employee is 
required to provide, when possible, prior notice to the agency of the 
leave to be taken and to make a reasonable effort to schedule the 
leave so as not to disrupt the operations of the employing agency. 

0PM Deputy Director James Colvard acknowledged this change 
in his Apm 2, 1987, hearing testimony but stated that: 

While title U does require an empoyee who has a fore- 
seeable need to use family or medical leave to make rea- 
sonable effort to inform the agency in advance of this 
need, it grants the employee a unilateral right to schedule 
and take the leave. This situation limits the agency's op- 
tions for dealing with the absence and could result in 
imfair burdens on co-workers. (Ibid, p. 29.) 

According to Mr. C!olvard, "the essence" of OPM's objection to H.R. 
925 is that "it abandons any effort to balance the employee's need 
for leave with the agency's need to get the public's work done." 
(Ibid, p. 27.) Others disagree. 

In her testimony, Ms. Judy Farrell, Proiect Coordinator of the 
Economic Policy Council of the United Nations Association, de- 
scribed other instances of job-protected leave within the Federal 
workforce where supervisors continue to manage: 

Managers already deal, on a regular basis, with employ- 
ees leaving their jobs either temporarily or permanently. 
In fact, empl^ers do cope with leaves of absence required 
for jury service and for military leave for reservists and 
members of the National Guard. I would just like to quote 
a statement from a publication of the Ofnce of the Assist- 
ant Secret^ of Defense, National Committee for Employ- 
ers, Support of the Guard and Reserve, "Almost all mem- 
bers of National guard and military Reserve units take 
part in some type of training, whether weekend drills, 
summer camp or special training. To attend this training, 
reservists often have to take time off from their jobs, with 
absences lasting from a few hours to a few months. Feder- 
al law protects reservists against being fired or denied cer- 
tain employment benefits because their military activities 
interfere with their jobs." (Ibid, pp. 94-95). 

Since 1982, the General Accounting OfGce (GAO) has provided its 
employees up to 26 weeks of unpaid, job-protected parental leave. 
Comptroller General Charles A. Bowsher testified that providing 
this leave has proved beneficial to the employees and agency alike. 

* * * our policy has dso helped us to attract and retain 
good employees who might otherwise have considered re- 
signing if fac^ with the competing demands of very early 
parenUiood and an employer msensitive to those demands. 
Recognizing the considerable expense of hiring, training 
and developing personnel, guaranteeing a reasonable 
amount of unpaid parental leave appears to be a sound in- 
vestment. (Ibid, p. 14.) 
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Reflecting on her experience as Chair of the Equal Employment 
Opportunity Commission, a Federal agency wi"h 3,500 employees, 
Ms. Norton explained: 

When I think of what would have happened if the em- 
ployees who simply worked around me, people on whom I 
depended, had the anxiety that attends not knowing 
whether the government would allow them family leave, 
when I consider what would happen if a person liad to 
take time off and I had to consider how much time off I 
should allow in order to make sure, that I wasn't discrimi- 
nating against somebody else--and at EEOC, because 
people knew their rights, they would have been inclined to 
file against the agency in a second if general counsel's 
office had allowed leave for one period time, several 
weeks, whereas somebody in another office had a habit of 
allowing it only for a shorter period of time. 

I didn't need headaches like that at EEOC. When I came 
to the agency, there were headaches enough. (Ibid, p. 65.) 

EBfPLOYBfENT AND BENEFTTB PROTBCnON 

Federal employees who take family or temporary medical leave 
are entitled to return to the positions they held immediately befoie 
taking the leave. This is consistent with existing policy for leave 
without pay in the Federal Government. (Federal Personnel 
Manual, p. 630-27.) 

There exists the possibility that an agency manager, ff - ng pres- 
sure to complete certain job assignments, could coerce an employee 
not to take family or medical leave. Accordingly, an employee is 
prohibited from intimidating, threatening or coercing, or attempt- 
mg to intimidate, threaten or coerce any other employee for the 
purpose of interfering with the employee's right to job-protected 
family or medical leave. This includes, but is not limited to, promis- 
ing to confer or conferring any benefit (such as appointment, pro- 
motion, or compensation), or effecting or threatening to effect any 
reprisal (such as deprivation of appointment, promotion, or com- 
pensation). This prohibition does not include consultations or dis- 
cussions concerning the scheduling of family or medical leave for 
the purpose of minimizing the disruption of the operations of the 
emplcmng agency. 

Under the Civil Service Reform Act of 1978, the Special Counsel 
of the Merit Systems Protection Board is responsible for investigat- 
ing ^rtain violations of civil service laws. The committee expects 
the Special (Counsel to pursue aggressively any violation of this 
Act. 

H.R. 925 allows an employee who is enrolled in a health plan 
under the Federal Employees Health Benefits Pn^am to continue 
such health insurance coverage during a period of family or medi- 
cal leave. A payment arrangement would be agreed upon between 
the agency and the employee to cover the employee's contributions. 

pPM is required to prescribe regulations necessary for the ad- 
ministration of the family and medical leave programs. These regu- 
lations must be consistent to the extent practicable with the regu- 
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lations prescribed b> the Secretary of Labor under title I of this 
Act. 

CONCLUSION 

H.R. 925 would establish a universal floor below which the Fed- 
eral Government could not sink in accommodating important 
family needs df employees. Specifically, the bill would create rea- 
sonable periods of tmie during which Federal employees could take 
leave for medical reasons, early child-rearing, and to care for seri- 
ously ill children and parents without the risk of terminaticm or 
retaliation. It thus recognizes the dramatic change in the work 
force because of the growing participation of women, especially 
motiiers. Perhaps most importantlv, it addresses the needs of the 
most vulnerable of wage earners, mo single woman head of house- 
hold It speaks to that crucial intersection between job and home 
where family needs clash with the demands of the work [dace. The 
Federal Government's workforce is 42 percent women but its per- 
sonnel policies are more suited to a male work force with wives 
performing the traditional functions in the home. 

The job security provisions of H.R. 925 constitute sound labor 
and familv policy as well as contribute to the equality of the sexes. 
Wage replacement is a critical element of adequate worker protec- 
tion, especially for lower income workers. Although H.R. 925 does 
not mandate wage replacement, it would create a congressional 
conunission with a charter broad enough to study methods of pro- 
viding paid family and mediod leave for Federal employees. The 
committee expects the commission to do this. However, the com- 
mittee cannot foresee a circumstance wherein the conunission 
should need to receive information properlv classified for reasons 
of national security. The committee notes that a number of differ- 
ent models for financing leave are in use around the world, includ- 
ing some in place at the state level in the United States. 

H.R. 925 should not create a burden for the Federal Government 
as an empli^er. In fact, the conunittee believes that this bill will 
result in significant benefits to the Government through enhanced 
worker morale, productivity and retention of quality employees. In 
many agencies employees already receive needed time on for medi- 
cal problems and for family leave. The bill simply establishes a 
clear Federal policy and ensures that all employees are treated 
fairly and equitably. 

Section Analysis of TrrtE II 
Section 201. Family and temporary medical leave 

Section 201 amends chapter 63 of title 5, United States Code, by 
adding a new subchapter III— Family and Temporary Medical 
Leave — containing the following sections. 

Section 6SS1. Definitions 

Paragraph (1) of section 6331 defines "employee" to mean an 
"employee^' as defined by section 6301(2) of title 5, United States 
Code, excluding an individual employed by the District of Columbia 
government. Physicians, dentists, or nurses in the Department of 
Medicine and Surgery, Veterans' Administration, and teachers or 
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individuab holding teaching positions in the Department of De- 
fense Dependent Schools are specifically included in the definition 
of employee/' Individuals who work on a temporary or intermit- 
tent basis are not included 

Paragraph (2) defines "serious health condition" to mean an ill- 
ness, iiyury, impairment, or ph};sical or mental amdition which in- 
volves inpatient care in a hospital, hospice or residential medical 
care facility, or continuing treatment or continuing supervision by 
a health care provider. 

Paragraph (3) defines "child'' to mean a biological, adopted, or 
foster child, steochild, Icffal ward, or child of a person standing in 
loco parentis, who is under 18 years of age or, if 18 yeara or older, 
IS incapable of self-care because of a mental or phyncal dirahility. 

Paragraph (4) defines "parent" to mean a biological, foster, or 
adoptive parent, a parent-m-law, a stepparent, or a legal guardian. 

Section 6SS2. Family leave 

Section 6332 establishes a family leave program for Federal em- 
ployees. An empl<qree is entitled to request up to 18 weeks of leave 
without nay because of the birth, adoption, or placement for foster 
care of that employee's child. In addition, an employee is entitled 
to request and receive up to 18 weeks of leave without pay to care 
for that employee's child or parent who has a serious hedth condi- 
tion. The family leave may not exceed 18 weeks within any 24- 
month period and may be taken in addition to any annual leave, 
sick leave, temporary medical leave, or other leave or compensato- 
ry time off available to the employee. Tlie employee may take the 
18 wedis of leave on either a continuing or intermittent basis, 
through a reduced work week, reduced workday or other alterna- 
tive work schedule, or by a combination of any such methods. The 
emplOTee must use any famUy leave based on the birth or place- 
ment for adoption or foster care of a child within 12 months follow- 
ing ttie event. The employee must make a reasonable effort to 
schedule the k ^e so as not to disrupt the operations of the em- 
ploying agency. The employee is required to provide prior notice to 
the employing agency when the necessity for family leave is fore- 
seeable. 

Section 6333. Temporary medical leave 

Section 6333 esteblishes a temporary medical leave program for 
Federal employees. An employee is entitled to request up to 26 
weeks of leave without pay during any 12-month period if the em- 
ployee IS unable to perform the functions of such employee's posi- 
tion tecause of a serious health condition. The employee may take 
tiie 26 weeks of leave in addition to any annual leave, sick leave, 
family leave, or other leave or compensatory time off available to 
the employee. The employee may take the 26 weeks of leave on 
either a continuing or intermittent basis, through a reduced work 
week, reduced work day or other alternative work schedule, or by a 
:rombination of any such methods. The employee must make a rea- 
sonable effort to schedule the leave so as not to disrupt the oper- 
ations of the employing agency. The employee is required to pro- 
vide prior notice to the employing agency when the necessity for 
temporary medical leave is foreseeable. 
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Section 6SS4. Certification 

Section 6334 provides that in cases involving a request for leave 
based on a serious health condition, the employing agency may re- 
quire that the request be supported by a certification issued by the 
health care provider of the employee or of the employee's chUd or 
parent. The certification shall include the date of onset of the seri- 
ous health condition, the probable duration of the condition, the 
medical facts known to the provider regarding the condition, and 
in cases when the serious health condition is that of the employee, 
a statement that the employee is unable to peribrm the functions 
of the employee's iiosition. 

Section 6S35. Job protection 

Section 6335 entitles an employee who takes family or temporary 
medical leave to be restored the position held by the employee 
immediately before taking the leave. 

Section gSSS, Prohibition of coercion 

Subsection (a) of section 6336 prohibits an employee from intimi- 
dating, threatening or coercing, or attempting to intimidate, 
threaten or coerce any other employee for the purpose of interfer- 
ing with the employee's right to job-protected family or medical 
leave. Subsection (b) of section 6336 provides that the terms "in- 
timidate, tbrraten, or coerce" include promising to confer or con- 
ferring any benefit (such as appointment, promotion, or compensa- 
tion), or effecting or threatening to effect any reprisal (such as dep- 
rivation of appointment, promotion, or compensation). 

Section 6S37. Health insurance 

Section 6337 provides for the continuation of health insurance 
coverage during family or meiical leave. An employee who is en- 
rolled in a h^th benefits plan under the Federal Employees 
Health Benefits Program may elect to continue health insurance 
coverage during a period of family or temporary medical leave and 
arrange to pay into the Employees Healtii Benefits Fund the ap- 
propriate employee contributions. 

Section 6338. Regulations 

Section 6338 requires the Office of Personnel Management (0PM) 
to prescribe regulations to administer the provisions of the new 
subchapter ni of chapter 63. The 0PM regulations must be consist- 
ent with the regulations prescribed by the Secretary of Labor 
under title I of the Act. 

Cost 

Tie cost estimate prepared by the Congressional Budget Office 
pursuant to sections 308(a) and 403 of the Congressional Budget 
Act of 1974 is set forth below. 
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U.S. Ck)NGRESS, 

Congressional Budget Office, 
Washington, DC, February 21 1988. 

Hon. William D. Ford, 

Chairman, Committee on Post Office and Civil Service, 
House of Representatives, Washington, DC 

Dear Mr. Chairb€An: The CJongressional Budget Office has re- 
viewed Title n of H.R. 925, the Family and Medical Leave Act of 
1987, as ordered reported by the House Committee on Post Office 
and Civil Service, February 3, 1988. CBO estimates that enactment 
of Title n of H.R. 925 would not result in significant additional 
costo to the federal government. 

Title n of H.R. 925 would allow federal government employees 
up to 18 weeks of leave without pay, in addition to any other type 
of leave, for the birth, adoption, or foster care of a child or to care 
for a sick child or parent. Title II would also entitle an employee to 
26 weeks of leave without pay when *he employee is unable to 
work because of a serious health condition. In addition. Title U 
would guarantee job protection and allow for continuation of life 
and health insurance for employees who take such leave. 

Under current law, there is no comprehensive federal policy on 
parental and medical leave. The Office of Personnel Management 
provides guidelines for granting leave for various purposes, but im- 
plementation of leave policy is up to the discretion of each employ- 
ee's supervisor. 

Based on information from a number of federal agencies, it ap- 
pears that employees who currently take leave without pay for 
purposes encompassed by H.R. 925 generally take it for periods of 
time shorter than authorized by the bill. Tlius, enactment of this 
bill is likely to result in more leave without pay for affected federal 
employees. Whether this would increase agencies' costs depends on 
whether the agencies hire temporary replacements and what 
salary and benefits are paid. A recent General Accounting Office 
study of private firms' practices indicates that in many cases no 
temporary replacements are hired. While no comparable informa- 
tion is available regarding federal agencies, we believe that in ag- 
gregate, granting such employees leave without pay for extended 
periods does not result in costs greater than if the employee contin- 
ued to work— in part because the salaries and benefits of tempo- 
rary replacements will sometimes be less than those of the perma- 
nent employees and in part because sometimes replacements will 
not be hired. To the extent that agencies have to hire replacement 
personnel, some additional costs could result from increased re- 
cruiting and personnel administration, but we do not expect such 
costs to be significant. 

Enactment of Title II would not affect the budgets of state or 
local governments. 

If you wish further details on this estimate, we will be pleased to 
provide them. 
Sincerely, 

James L. Blum, 
Acting Director. 
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Oversight 

Under the rules of the Committee on Post Office and Civil Serv- 
ice, the Subcommittee on Civil Service and the Subcommittee on 
Compensation and Employee Benefits are vested with legislative 
and oversight jurisdiction over the subject matter of Title II of this 
legislation. As a result of the hearings, the subcommittees conclud- 
ed that there is ample need and justSication for enacting this legis- 
lation. 

The subcommittees received no report of oversight findings or 
recommendations from the Committee on Governmental Oper- 
ations pursuant to clause 4(cX2) of House Rule X. 

Inflationary Impact Statement 

Pursuant to clause 2GX4) of House Rule XI, the committee has 
concluded that the enactment of title II of H.R. 925 will have no 
inflationary impact on the national economy. 

Administration Views 

Set forth below are the views of the Office of Personnel Manage- 
ment and the United States Postal Service on this legislation. 

U.S. Office of Personnel Management, 

Washington, DC, June 30, 1987. 

Hon. William D. Ford, 

Chairman, Committee on Post Office and Civil Service, 
House of Representatives, Washington, DC 

Dear Mr. Chairbaan: The Office of Personnel Management has 
reviewed H.R. 925, "the Family and Medical Leave Act of 1987." 
Hie bill would require private employers and Federal, State, and 
local governments to provide up to 18 weeks of unpaid leave to 
employee who chooses to stay home with a newborn, newly adopt- 
ed, or seriously ill child or parent. It would also require up to 26 
weeks of unpaid leave for an employee who is temporarily dutabled. 

As single parents and parents with working spouses increasingly 
enter the nation's work force, the difficulties of balancing ca*^r, 
childbirth, and myriad other family and job responsibilities are 
confronting a growing number of Federal employees. 

The Federal Government has a generous leave system which is 
generally able to meet employees' family and medical needs, in- 
cluding childbirth. Managers are encouraged to accommodate the 
needs of individual workers in a flexible manner. 

Employees accrue sick leave at the rate of four hours every two 
weeks, or 13 days a year, and agencies may advance up to 30 days 
of sick leave to an employee with a serious disability or ailment. 
Employees may use sick leave for incapacitation due to childbirth. 
Federal employees accrue annual leave at the rates of 13, 20, or 26 
days a year, depending on the length of their Federal service. Sick 
leave accumulates without limit during an employee's Federal 
career. In most cases, an employee can accumulate annual leave 
and carry up to 30 days from one year to the next. 

Leave without pay may be requested and granted, not merely for 
18 weeks, or even 26 weeks, but in amounts limited only by the em- 
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ploying agency's discretion. Employees who feel that leave has 
been denied them unfairly may appeal administratively, or if they 
are covered by a bargained agreement, may file a grievance. 

Federal employees eiyoy firm job protection whenever they are 
on approved leave, whether paid or unpaid. When employees are 
on leave, they (and their covered dependents) continue to be eligi- 
ble for health and life insurance benefits. 

Last year, the Office of Personnel Management undertook a 
review of leave options available to employees with ill children, 
childbirth, emergency medical, and other problems. Following our 
review, 0PM issued explicit Federal Personnel Manual guidelines 
for Leave for Parental and Family Responsibilities, and for Leave 
Without Pay. The guidelines urge agencies and managers to be 
flexible and compassionate in meeting employees' needs for leave, 
and yet preserve managers' ability to pursue agency functions. I 
have enclosed a copy of the guidelines, and I urge you to review 
them carefully. 

OPM's central objection to H.R. 925 is that it abandons any at- 
tempt to balance the employee's need for leave with the manager's 
and agency's need to accomplish the agency's work. Despite lan- 
guage that obligates employees to consult with supervisors when 
advance notice is possible, the bill leaves total discretion for taking 
this leave with the employee. 

Title n of H.R 925 would impose on the Federal government 
family and medical leave requirements similar to those required of 
private. State, and local employers under Title I. However, signifi- 
cant differences exist between the two titles that would have the 
^ect of imposing on Federal managers even more onerous restric- 
tions on management flexibility than are imposed on private, 
State, and local managers. 

The most serious of these differences occurs when the employee 
returns from leave provided in the bill. Title II provides that an 
employee is ''entitled to be restored to the position held by such 
employee immediately before the commencement of such leave." 
For employees covered under Title I, the bill provides entitlement 
to be restored to the same position, or "to an equivalent position 
with equivalent employment benefits, pay, and other terms and 
conditions of employment." While restoration to the same job 
would often cause no problem (this usually occurs under the cur- 
rent Federal sjrstem), there would be cases where this restoration 
would hinder an agency's ability to perform its mission. For exam- 
ple, an employee in a specialized position might take frequent or 
intermittent leave over a long period of time, as provided by H.R. 
925. Yet the agency would be able to fill in behind the employee 
only on a temporary basis, regardless of the amount of training re- 
quired for substitute employees. As a matter of consistency, other 
employees returning from extended leave, such as veterans return- 
ing from military service, are not entitled to be returned to the 
exact position they most recently held. 

However, even if these technical problems were resolved, 0PM 
would still object to this legislation. H.R. 925 creates a category of 
leave under which employees are entitled to take large amounts of 
leave while the job they left is held open for them. 
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With respect to the provisions of H.R. 925 dealing with the pri- 
vate sector, the Administration bel'^ves the bill would be a coun- 
terproductive intrusion into the labor market and into the rights 
and responsibilities of private sector employers. Private sector em- 
ployers and employees, in labor market competition or in union ne- 
gotiations, should be free to consider these benefits in relations to 
other compensation options. 

Finally, we must oppose the provisions in the bill that would es- 
tablish a Commission to explore ways of providing workers with 
full or partial salary replacement during parental leave. This C!om- 
mission would be another unnecessary bureaucracy whose mission 
is to build an expectation and pressure for expandei leave benefits. 
It is an obvious step toward opening the way for an unwarranted 
and extremely costly new program. 

President Reagan has made clear his commitment to stengthen- 
ing the role of the family in American life. As increasing numbers 
of single parents and parents with working spouses take up Feder- 
al Careers, it is clear that it is in the Federal Government's inter- 
est to address the demands made on working parents. We feel that 
the guidance produced last year is responsive to employees' family 
and urgent medical needs, while still preserving Federsd managers' 
ability to accomplish their jobs. 

Therefore, the Administration is strongly opposed to enactment 
of H.R. 925. The Office of Management and Budget advises that 
there is not objection to the submission of tlus report, and that en- 
actment of H.R. 925 would not be in accord with the program of 
the President. 
Sincerely, 

Constance Horner, 

Director 

Enclosure. 

U.S. Office of Personnel Management, 

Washington, DC, July 8, 1986, 

MEMORANDUM FOR HEADS OF DEPARTMENTS AND AGENCIES 

From: Constance Homer, Director. 

Subject: New personnel guidance on leave for parental and family 
responsibilities. 

I want to bring to your personal attention the fact that new guid- 
ance has been issued to your personnel ofHces on the subject of 
leave for parental and family responsibilities. As you know, Presi- 
dent Reagan has emphasized the importance of strengthening 
family values, and this new guidance — together with your active 
support— should enhance further the role of the Federal Govern- 
ment as a family-oriented employer. 

I believe the new guidance supports the Administration's goal of 
strengthening the role of the family in American life. In it we urge 
vou to formulate policies on leave for parental and family responsi- 
bilities that are compassionate and flexible for the employee. But 
at the same time, we caution you to avoid policies that would 
hinder undulv the accomplishment of organizational goals. I be- 
lieve the needs of families and the efflcient operation of the Feder- 
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al Government can be balanced through the application of judi- 
cious policies. 

U.S. Office op Personnel Management, 

Washington, DC, July 8, 1986, 

MEMORANDUM TO DIRECTORS OP PERSONNEL 

From: Claudia Cooley, Associate Director for Personnel Systems 
and Overskht. 

Subject: New FrM guidance on leave for parental and family re- 
sponsibilities. 

The Office of Personnel Management is issuing new guidance on 
the subject of leave for parental and family responsibilities. As the 
attached copy of Director Homer's memorandum for heads of de- 
partments and agencies points out, this guidance is intended to 
support the Administration's goal of strengthening the role of the 
family in American life by urging Federal agencies to formulate 
policies on leave for parental and family responsibilities that are 
compassionate and flexible for the employee. At the same time, 
Federal agencies are urged to avoid policies that would hinder 
unduly the accomplishment of organizational goals. 

The new guidance is in the form of revised subchapter 13 of 
chapter 630 of the basic Federal Personnel Manual. You will re- 
ceive printed copies of this revised subchapter through the normal 
FPM distribution system. An advance copy of this approved guid- 
ance is attiiched to this memorandum for your convenience. 

Attachments. 

Subchapter 12. Leave Without Pay 
12-1. dehnition 

a. Leave without pay (LWOP) is a temporary nonpay status and 
absence from d y granted upon an employee's request. LWOP 
may be granted only for those hours of duty which comprise an em- 
ployee's basic workweek. 

b. The permissive nature of LWOP distinguishes it from absence 
without leave (AWOL), which is an absence from duty that is not 
authorized or approved (including leave not approved until re- 
quired documentrat.' . is submitted), or for which a leave request 
has been denied. 

12-2. GRANTING LEAVE wrfHOUT PAY 

a. Administrative Discretion. Authorizing LWOP is a matter of 
administrative discretion. An employee is not entitled to be grant- 
ed LWOP as a matter of right, except in the case of (1) disabled 
veterans who are entitled to LWOP for medical treatment under 
Executive Order 5396. July 17, 1960 (FPM Supplement 990-2, Book 
630, Sl-4), (2) reservists and National Guardsmen who are entitled 
to a leave of absence for military training under section 2024(d) of 
title 38, United States C!ode, and (3) for limited periods, employees 
receiving iiyury compensation under chapter 81 of title 5, United 
States Code. 
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b. Standards. The standards described below are nonregulatory 
and are issued as guidance to Federal agencies in acting upon 
LWOP requests. 

(1) Matters to be considered. Each request for LWOP should be 
examined closelv to assure that the value to the Government or 
the serious needs of the employee are sufficient to offset the costs 
and administrative inconveniences that result from the retention 
of an employee in a LWOP status. Among the matters to be consid- 
ered are: 

(a) Encumbrance of a position; 

(b) Loss of services that may be vital to the organization; 

(c) Obligation to provide employment at the end of the ap- 
proved LWOP; 

(d) Creditable service for such benefits as retirement, leave 
accrual, within-grade increases, and severance pay; and 

(e) Eligibility for continued coverage (without cost to the em- 
ployee for up to 1 year) for life insurance and continued cover- 
age (with payment of employee's portion of the premiums by 
the employee for up to 1 year) for health insurance benefits. 

(2) Approval of extended LWOP. As a condition for approval 
of extended LWOP, there should be a reasonable expectation 
that the employee will return to duty at the end of the LWOP. 
In addition, it should be apparent that at least one of the fol- 
lowing benefits would result: 

(a) Fulfillment of parental or family responsibilities (see sub- 
chapter 13 of this chiapter); 

(b) Increased job ability; 

(c) Protection or improvement of employee's health; 

(d) Retention of a desirable employee; or 

(e) Furtherance of a program of mterest to the Government 
(ej;., Peace Corps volunteers). 

(3) ^uunples of proper cases for extended LWOP. The following 
list includes examples of instances in which approval of extended 
LWOP would be proper, all other factors being favorable: 

(a) To attend to parental or family responsibilities, as out- 
lined in subchapter 13 of this chapter, 

(b) For educational purposes, when the course of study or re- 
search is in line with a tvpe of work performed by the agency 
and would contribute to the mission of the agency; 

(c) For temporary service to non-Federal public or private en- 
terprise, when there is a reasonable expectation that the em- 
ployee will return to duty and when one or both of the follow- 
mg will result: 

(i) The service to be performed will contribute to the public 
welfare; and/or 

(ii) The experience to be gained by the employee will serve 
the interests of the employing agency; 

(d) For the purpose of recovery from illness or disability not 
of a permanent or disqualifying, nature, when continued em- 
ployment or immediate return to employment would threaten 
the employee's health or the health or other employees; 

(e) To protect employee status and benefits during the period 
pending an initial decision by OPM on a disability retirement 
application; 
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(f) To protect employee status and benefits during any period 
pending action by the Office of Workers' Compensation on a 
claim resulting from a work-related illness or injury (Agencies 
are urged to keep the employee on the rolls of the agency for 
up to 1 year, with possible extensions if the employee may be 
able to return to work by the end of the extension period.); 

(g) To avoid a break in the continuity of service for career or 
career-conditional employees who are seeking other Federal 
employment outside their commuting area; or 

(h) To serve as an officer or employee of a union represent- 
ing Federal employees under section 7131 of title 5, United 
States Code. 

12-3. DURATION 

& L^al restrictions. There is no limit prescribed by law or regu- 
lation on the amount of LWOP that can be granted. 

b. Suggested limitation. (1) Except in unusual circumstances or 
in furtherance of a program of interest to the Government (e.g., 
Peace Corps volunteers), when it is known in advance that the 
period of absence will exceed 1 year, LWOP should not be author- 
ized initially for any period in excess of 52 calendar weeks; and 

(2) Extensions of LWOP should be scrutinized even more careful- 
ly than the original grant for adherence to the standards outlined 
above. This recommendation, however, does not apply to absence 
for service with the Armed Forces or for service with reemploy- 
ment rights effected under applicable executive orders or 0PM reg- 
ulations. 

12-4. RECORDING 

a. Notification of personnel action. The instructions in FPM Sup- 
plement 296-33 must be followed in recording LWOP. 

b. Retirement record card. The procedures and instructions in 
FPM SuK>lement 831-1 must be followed to record LWOP in excess 
of 6 months in a calendar year, or in excess of 3 calendar days for a 
reemployed annuitant claiming supplement annuity, on the Indi- 
vidual Retirement Record (Standard Form 2806). 

Subchapter 13. Leave for Parental and Family Responsibiuties 

13-1. introduction 

This subchapter gives agencie** guidelines on leave for various 
tsrpes of parental and family responsibilities. Leave for the birth of 
a child, leave for child care, leave for adoption and foster care, and 
leave for other parental and family responsibilities are discussed 
here. Agencies should use these guidelines as a reference in review- 
ing or establishing policies on these subjects. Leave for parental 
and family responsibilities consists c ^ appropriate combination of 
annual leave, sick leave, and leave without pay. Sick and annual 
leave can also be advanced to employees. For more specific guid- 
ance on these kinds of leave, please consult other parts of this 
chapter. 
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13-2. GENERAL 

a. Most of U8, whether we are piurents or not, know that being a 
parent or prospective parent carries certain responsibilities that 
cannot be ignored or even postponed. Maternity is certainly chief 
among tiiem, and we have become increasingly accustomed to deal- 
ing with leave needs of expectant parents in a responsible and sen- 
sitive way. We ncNed to show the same concern for other aspects of 
child care and family life as well. 

b. We know that prolonged absences of employees make it harder 
to reach organizational goals. We also know that the work pres- 
sures noake it hard, at times for managers to empathize with the 
problems of parents. Still we think it is p^ossible through sound 
judgment and agency policies to strike a proper balance between 
the needs of the organization and the needs cf the family. Indeed, 
responsiveness to family needs works, in the long run to the advan- 
tage of the organization. Good morale and the retention of experi- 
enced and productive employees contribute to a healthier organiza- 
tion. 

13-3. EMPLOYEE AND AGENCY EESPONSmiLmES 

a. Employee responsibility. An employee should ask for leave as 
far in advance as possible particularly if the absence is to be pro- 
longed, as is usually the case in leave for childbirth, for the care of 
a newborn child, or adoption of a chUd. This gives the agency time 
to make necessary adjustments to cope with the absence, such as 
finding someone to fUl in temporarily or changing work assign- 
ments. 

b. Agency responsibility. (1) The overall objective of the agency 
should be to develop poUcy on leave for pu^ntal and family re- 
sponsibilities that is compassionate and flexible for the employee. 
Yet in exercising this discretion, agencies should not establish poli- 
cies that will adverselv affect mission accomplishment. 

(2) Managers should administer leave policies equitably and rea- 
sonably. But since individual needs will vary both for the employee 
and the organization, we advise building flexibility into agency 
leave policies. 

13-4. CONTINUED EMPLOYMENT AFFER CHILDBIRTH OR ADOPTION 

a. Employees who plan to return work. Agencies have an obliga- 
tion to assure continued employment for an employee for whom ex- 
tended leave has been approved unless termination is otherwise re- 
quired by expiration of appointment, reduction in force, for 
cause, or for other reasons unrelated to the absence. The employee 
must be allowod to return to the position formerly occupied or to a 
position, within the same commuting area, of like seniority, status, 
and pay. 

b. Employees who do not plan to return to work. An employee 
who has given birth and does not plan to return to work should 
submit her resignation at the expiration of her period of incapaci- 
tation. She may, however, be separated earlier for other reasons, 
such as expiration of appointment, reduction in force, cause, or 
other reasons unrelated to the maternity absence. 



ERLC 



30 



ao 

13-5. LEAVE FOR CHILDBIRTH 

& Physical incapacitation and recuperation. (1) Many women 
want to work virtually up to tiieir ezp€M:;ted date of delivery. Other 
women may need to stop work at some point before the due date 
for their own health and that of their unborn child. Sick leave may 
be used for this purpose. The Pregnancy Disability Amendment 
(P.L. 95-552) of Title Vn of the Civil Rights Act provides that pr^- 
nan^ must be treated in the same manner as any other diort-term 
disability and employers may not set an arbitrary date at which 
maternity leave must begin. 

{2) Agencies diould always be aware of working conditions or 
strenuous requirements in the workplace that could have an ad- 
verse effect on an expectant mother. If, after consulting her doctor, 
to employee asks for a change in duties or assignment, every rea- 
sonable effort should be made to accommodate her. Agencies may 
request medical certification of the nature of the limitations recom- 
mended 1^ the employee's doctor. Sick leave may also be used for 
physical examinations. 

(3) Sick leave is appropriate for the period of incapacitation for 
delivery and recuperation. Periods of recuperation will vary be- 
cause of the physical conditicm of the mother and the physicians's 
instructions. Agencies should bear in mind that it takes longer to 
recuperate from a Caesarean delivery. 

b. Infant care. A new mother may need time beyond her recuper- 
ation period to a4just to a new family member and develop a close 
relationship with the infant. At the same time, additional responsi- 
bilities may fall upon a father who may be needed at home auring 
and after a mother's hospitalization to help with household duties 
or to care for other children. In addition, fathers may need time to 
build a close relationship with the newborn. Single parents or cou- 
ples will often need some time to make arrangements for the care 
of children before returning to work. Agencies should consider the 
importance of this period for the well being of both parents aikl 
chfldren. Annual leave and leave without pay are appropriate to 
meet these needs. 

13-6. LEAVE rOR ADOPTION AND FOSTER CARE 

a The adoption process. Adoption is often a long and arduous 
process for a prospective parent. There are many arrangements 
that adoptive parents must make. For example, an adoptive parent 
oft«n must make a conunitment to stay home with the adopted 
child for the first several months. This is whv agencies should be 
flexible and compassionate in the granting of leave during this im- 
portant time. Certainly, agencies need to give adoptive psrents the 
same consideration as natural parents. Lmcvb for adoption may be 
annual leave or leave without pay. Sick leave for this purpose is 
not appropriate. 

b. roster care. As with adoptive parents, agencies need to be 
flexible and compassionate in the granting of leave for employees 
who are foster parents. Annual leave and leave without pay are ap- 
propriate for employees who must take care of the needs of foster 
children. 
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c. Children with special needs. There has been increasing empha- 
sis in recent years on encouragfjig the adoption of children who 
have historically been difficult to place; for example, children with 
mental or physical handicaps. Employees who take on this enor- 
mous responsibiUty may need even more support and encourage- 
ment than parents of children who are not dimdvantaged. Annual 
leave and leave without pay are appropriate for such purposes. 

13-7. LEAVE FOB CHILD CARE 

a Well-baby care. Parents take their babies to the pediatrician 
periodically for check-ups to make sure the baby is eidiibiting the 
normal developmental signs and is otherwise healthy. These check- 
ups continue, at decreasing intervals, as the child grows older. 
Tliese responsibilities only require leave for a few hours or at most 
a day here and there. But they are responsibilities ^t cannot be 
postponed as readily as other leave plans. Annual leave and leave 
without pay are appropriate. 

b. Routine illness. Qiildren often suffer minor maladies such as 
ear infections, colds, stomach ailments, and mysterious rashes. As 
a result, supervisors may find that parents take more unscheduled 
leave than other employees. There is often nothing a working 
parent can do other than stay home with the child. Fortunately, 
these routine illnesses are usually short-term. Annual leave and 
leave without pay are appropriate for this purpose. 

c Other illness. Unfortunately, children still get highly conta- 
gious diseases for which public health officials require the child to 
be quarantined, isolated, and restricted. Employees who must stay 
home to care for a child with such a disease, or who have been ex- 
posed to such a disease, should be granted sick leave. 

13-S. LEAVE FOE OTHER PARENTAL AND FABOLY RESPONSIBnJTIES 

a. School schedules and activities. From time to time parents are 
obligated to attend events such as teacher conferences, school 
plays, pageants, sporting events, and other activities. Agencies 
should be flexible in granting leave for these occasions. Annual 
leave and leave without pay for appropriate for these activities. 

b. Sitters. Young children of a single working parent or a work- 
ing couple are usually placed in some kind of day care situation 
outside the home. Some children are placed with a sitter, rather 
than in a day care center. Sitters get sick, need time ofT for person- 
al reasons, and have emergencies. This means that the working 
parent in«iy have no alternative but to stay home with the child. 
Annual leave and leave without ray are appropriate for this pur- 
pose. 

c. Elderly parents and other dependents. We should not forget 
that among the more typical family responsibilities is the care for 
the elderly and the infirm. There will be times when employees 
will need time off to attend to the medical and personal needs of 
these dependents. Annual leave and leave without pay are appro- 
priate for this purpose. 
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U.S. Postal Service, 

Law Department, 
Washington, DC, January 5, 1988. 

Hon. William D. Ford, 

Chairman, Committee on Post Office, and Civil Service, 
House of Representatives, Washington, DC. 

Dear Mr. CHAiRBfAN: This responds to your request for the views 
of the Postal Service on H.R. 925, the proposed 'Tamily and Medi- 
cal Leave Act of 1987." Our comments are limited to Title I of the 
bill since those provisions, as opposed to the civil service require- 
ments set forth in Title VL, would apply to the Postal Service. 

This l^islation proposes to create a new statutory right for cer- 
tain employees to take leave for reasons related to the birth or 
adoption of a child, or certain health problems of the employee, lus 
children or parents.^ In our opinion, the enactment of this type of 
statutory entitlement would aggravate what is already one of the 
greatest employee-related operational problems confronting em- 
ployers; namely, anticipating varying workloads and ensuring that 
the right number of employees are sdieduled each day and, in fact, 
report to work. 

Under the proposed family leave provisions, an individual would 
seemingly be guaranteed the right to be absent from work on an 
intermittent and unscheduled basis for reasons related to the 
health problems of family membm. Unscheduled absences by em- 
ployees due to personal illness, last-minute personal circumstances, 
or simpiy no reason at all, can cause substantial pr(4>leins in an 
organization like the Postal Service where the basic operation of 
processing and deUvering the mail does not lend itself to postpon- 
ing work until a more "convenient" time is found for it to be per- 
formed. When an employee does not report as scheduled, someone 
else with die requisite skills to get the jcA) done must be found at 
the last minute, often by calling an individual into work on his or 
her day off. If a replacement cannot be found, the workday may 
have to be extended for other employees who must do dieir own 
jobs as well as the work of the absent employee. Creating a right to 
be absent, often in last-minute circumstances, would allow absent 
employees to burden other employees and would place a sul»tan- 
tial constraint on the Postal Service's ability to meet its operation- 
al requirements. 

Closely related to the operational difficulties this legislation 
would create are the likely financial consequences of its passage. 
Stated simply, the labor costs associated widi moving tiie nation's 
mail would undoubtedly increase. Unexp^ted and extended ab- 
sences of experienced postal workers would require the hiring of 
additional personnel, and consequently the costs associated with 
eniployee benefits could be expected to rise. To ensure the avail- 
ability of a sufficient number of qualified replacements to ^1 in for 



> As intradtiMd, H.R 925 would grant eligible employeet up to 18 workweelu of family leave 
duriiy any 24-fnonth period, and up to 26 workweeks of temporary medical leave for 'Woue 
h ealth c onditione ' durinff any 12-nionth period. The House Committee n Education snd Labor, 
however, amended the measure to, among other things, limit the amount of family leave an 
eligible empkme could take during any 24-month penod to 10 workweeks, and the amount of 
ttmporsry medical leave to 15 weeks over one year 
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absent employees, a greater investment in employee trainii^; would 
likely be required as well. In addition, salary costs would increase 
since many of the absences the bill would authorize, particularly 
those taken on an intermittent and unscheduled basis, would have 
to be covered by employees naid at overtime rates. 

We are also concerned tibat the procedural aspects of the bill 
would pose serious problems of potential abuse and expensive liti- 
gation. Entitlement to the proposed benefits involves certain stand- 
ards which would require an employer to exercise judgment in ap- 
proving or disannroving a leave raquest in some circumstance^. For 
example, the temporary medical leave would be available only if a 
medical condition renders an employee ^'unable to perform the 
functions of such empl<qree's positicm. 

Inasmuch as entitlement to the proposed benefits may not be 
clear-cut in many cases, we are concenied tnat the civil enforce- 
ment provisions of the bill could invite unnecessary and expensive 
litigation. Proposed section 108(a), for example, wcmld make it un- 
lawful for an employer ''to inteifere with, restrain, or deny the ex- 
ercise of or the attmpt to exercise," any ri^t established by the 
bill. This provision could subject the employer to the risk of litiga- 
tion and potential penalties should it seek to deny a leave request 
which it believes may not be justified. We believe that employers 
require the ri^ht to assure that leave benefits are exercised proper- 
ly and to discipline employees for leave abuse. 

The bill generally would grant an employee who believes his 
rights under the legislation have been violated the option of seek- 
ing administrative enforcement through the Secretary of Labor or 
of seekinff immediate relief in Federal or State court Allowing an 
individual to go directly to court would litely lessen the agi^eved 
individual's incentive to attempt to resolve a problem administra- 
tively. This, in turn, would deprive the emplo^r of the opportunity 
to investigate and resolve the matter before mcurring the costs as- 
sociated with litigation. 

In our opinion, it would be inappropriate to apply the dual en- 
forcement scheme, which is taken firom the Fair Lcdbor Standards 
Act, to the administration of an employee leave benefit prwram. It 
would lead to substantial additional costly Utimtion and add to the 
already heavily burdened dockets of the Federal courts. Simpler 
procedures for enforcing other labor laws, such as those of the Na- 
tional Labor Relations Board, 29 UJ3.C. 160, still afford full protec- 
tion of employee rights while minimizing the possibility of abuse. 

Finally, we are concerned that insofar as it would appear to 
create employee rights in the areas of leave, seniority, iob owner- 
ship and placement, the bill addresses areas which are clearly sub- 
jects for collective bargaining under the National Labor Remtions 
Act. In some situations, H.R. 925 would negate the provisions of ex- 
isting collective bargaining agreements entered into in good faith 
by emplovers and unions, ana create new risdits not bar^dned for. 
Tliis would disrupt the balance already strucx in collective bargain- 
ing agreements oy imposing altered working conditions on parties 
who had reached agreement throu^ the negotiating process. The 
creation of a dispute resolution process in the Department of Labor 
and the courts outside the collective lMu:f;aining relationship would 
seem to further undercut that relationship. 
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For the reasons stated, the Postal Service recommends against 
enactment of the legislation. 
Sincerely, 

Fred Eggleston, 
Assistant General Counsel, 

Legislative Division. 

Changes in Existing Law Made by the Bill, as Reported 

In compliance with clause 3 of rule Xm of the Rules of the 
House of Representatives, chaujes in existing law made by the bill, 
as reported, are shown as follows (existing law proposed to be omit 
ted in enclosed in black brackets, new matter is printed in italic, 
existing law in which no change is proposed is shown in roman): 

TITLE 5, UNITED STATES CODE 
• •••••• 



PART III— EMPLOYEES 

••••••• 

Subpart A— -General Provisions 

CHAPTER 21-DEFINrnONS 
••••••• 

§ 2105. Employee 
(a) • • • 

••••••• 

(c) An employee paid from nonappropriated funds of the \rmy 
and Air Force Exchange Service, Army and Air Force Motion Pic- 
ture Service, Navy Ship's Stores Ashore, Navy exchanges. Marine 
Corps exchanges. Coast Guard exchanges, and other instrumental- 
ities of the United States under the jurisdiction of the armed forces 
conducted for the comfort, pleasure, contentment, and mental and 
physical improvement of personnel of the armed forces is deemed 
not an employee for the purpose of— 

(1) laws (other than subchapter IV of chapter 53, and sub- 
chapter III of chapter 63, of this title, subchapter III of chapter 
83 of this title to the extent provided in section 8332(bX16) of 
this title, and sections 5550 and 7204 of this title) administered 
by the Office of Personnel Management; or 

••••••• 

Subpart E — Attendance and Leave 
••••••• 
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CHAPTER 63— LEAVE 

SUBCHAPTER I-ANNUAL AND SICK LEAVE 

Sec. 

6301. Defiiiitions. 

6302. General provisions. 
63u3. Annual leavr, accrual. 

6304. Annual leave; accumulation. 

6305. Home leave; leave for Qiiefs of Missions; leave for crews o^ vesrels. 

6306. Annual leave; refund of lumpsum payment; recredit of annual leave. 

6307. Sick leave; accrual and accumulation. 

6306. TVanafers between positions under different leave systems. 

gm. Repealed.] 
10. Leave of absence; aliens. 

6311. Regulatiims. 

6312. Accrual and accumulation for f^^rmer ASCS county office employees. 

SUBCHAPTER H-OTHER PAID LEAVE 

6321. Absence of veterans to attend funeral services. 

6322. Leave for jury or witness service; official duty status for certain witness serv- 

ice. 

6323. Military leave; Reserves and National Guardsmen. 

6324. Absence of certain police and firemen. 

6325. Absence resulting from hostile action abroad. 

6326. Absence in connection with funerals of immediate relatives in the Armed 

Forces. 

SUBCHAPTER III—FAMIL Y AND TEMPORAR Y MEDICAL LEA VE 

$331. DefiniUofu. 

€332. Family leave. 

€333. Temporary medical leave. 

€331 CerAficatton. 

€335. Job protection. 

€33€. PronibiHon of coercion. 

€337. Health ineurance. 

€338. Regulations. 

Subchapter III— Family and Temporary Medical Leave 
ffSSSl. Deflnitiom 

For purposes of this subchapter— 

(1) ''employee'' means— 

(A) an employee as defined by section 6301(2) of this title 
(excluding an individual employed by the government of 
the District of Columbia); ana 

(B) an individual under clause (v) or (ix) of such section; 
whose employment is other than on a temporary or intermittent 
basis; 

(2) Serious health condition " means an illness, injury, im- 
pairment, or physical or mental condition which involves — 

(A) inpatient care in a hospital, hospice, or residential 
health care facility; or 

(B) continuing treatment, or continuing supervision, by a 
health care provider; 

(3) "child" means an individual who is— 

(A) a biological, adopted, or faster child, a stepchild, a 
legal ward, or a child of a person standing in loco parentis, 
and 
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(BXi) under 18 years of age, or 

(ii) 18 years of age or older and incapable of self-care be- 
cause of mental or physical disability; and 

(4) "parent** means a bwhgical, foster, or adoptive parent, a 
parent-in-law, a stepparent, or a legal guardian. 

§6332. Family leave 

(a) Leave under this section shall be granted on the request of an 
employee if such leave is requested— 

(1) because of the birth of a child of the employee; 

(2) because of the placement for adoption or foster care of a 
child with the employee; or 

(3) in order to care for the employee's child or parent who has 
a serious health condition. 

(b) Leave under this section — 

(1) shall be leave without pay; 

(2) may not, in the aggregate, exceed the equivalent of 18 ad- 
ministrative workweeks of the employee during any 24-month 
period; and 

(5) shall be in addition to any annual leave, sick leave, tem- 
porary medical leave, or other leave or compensatory time off 
otherwise available to the employee. 

(c) An employee may elect to use leave under this section— 

(1) immediately before or after (or otherwise in coordination 
with) any period of annual leave, or compensatory time off, oth- 
erwise available to the employee: 

(2) under a method involving a reduced workday, a reduced 
workweek, or other alternative work schedule; 

(3) on either a continuing or intermittent basis; or 

(4) ony combination thereof. 

(d) Notwithstanding any other provision of this section — 

(D a request for leave under this section based on the birth of 
a child may not be granted if, or to the extent that, such leave 
would be used after the end of the 12-month period beginning 
on the date of such child*s birth; and 

(2) a request for leave under this section based on the place- 
ment for adoption or foster care of a child may not be granted 
if or to the extent that, such leave would be used after the end 
of the 12-month period beginning on the date on which such 
child is so placed 
(eXl) In any case in which the necessity for leave under this sec- 
tion is foreseeable based on an expected birth or adoption, the em- 
ployee shall provide the employing agency with prior notice of such 
expected birth or adoption in a manner which is reasonable and 
practicable. 

(2) In any case in which the necessity for leave under this section 
is foreseeable based on planned medical treatment or supervision, 
the employee— 

(A) shall make a reasonable effort to schedule the treatment 
or supervision so as not to disrupt unduly the operations of the 
employing agency, subject to the approval of the health care 
provider of the employee*s child or parent; and 
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(B) shall provide the employing agency with prior notice of 
the treatment or supervision in a manner which is reasonable 
and practicable. 

8 €333. Temporary medical leave 

(a) An employee who, because of a serious health condition, be- 
comes unable to perform the functions of such employee's position 
shall, on request of the employee, be entitled to leave under this sec- 
tion. 

(b) Leave under this section— 

(1) shall be leave without pay; 

(2) shall be available for the duration of the serious health 
condition of the employee involved, but may not, in the aggre- 
gate, exceed the equivalent of 26 administrative workweeks of 
the employee during any 12-month period; and 

(3) shall be in addition to any annual leave, sick leave, 
family leave, or other leave or compensatory time off otherwise 
available to the employee. 

(c) An employee may elect to use leave under this section — 

(1) immediately before or after (or otherwise in coordination 
wi^h) any period of annual leave, sick leave, or compensatory 
time off otherwise available to the employee; 

(2) under a method involving a reduced workday, a reduced 
workweek, or other alternative work schedule; 

(3) on either a continuing or intermittent basis; or 

(4) ony combination thereof 

(d) In any case in which the necessity for leave under this section 
is foreseeable based on planned medical treatment or supervision, 
the employee — 

(1) shall make a reasonable effort to schedule the treatment 
or supervision so as not to disrupt unduly the operations of the 
employing agency, subject to the approval of the employee's 
health, care provider; and 

(2) shall provide the employing agency with prior notice of the 
treatment or supervision in a manner which is reasonable and 
practicable. 

§6334. Certification 

(a) An employing agency may require that a request for family 
leave under section 6332(a)(3) or temporary medical leave under sec- 
tion 6333 be supported by certification issued by the health care pro- 
vider of the employee or of the employee's child or parent, whichever 
is appropriate. The employee shall provide a copy of such certifica- 
tion to the employing agency. 

(b) Such certification shall be sufficient if it states— 

(1) the date on which the serious health condition com- 
menced; 

(2) the probable duration of the conditior^' 

(3) the medical facts within the provider's knowledge regard- 
ing the condition; and 

(4) for purposes of section 6333, a statement that the employee 
is unable to perform the functions of the employee's position. 
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S6335. Job protection 

An employee who uses leave under section 6332 or 6333 of this 
title is entitled to be restored to the position held by such employee 
immediately before the commencement of such leave, 

§8336. Prohibition of coercion 

(a) An employee may not directly or indirectly intimidate, threat- 
en, or coerce, or attempt to intimidate, threaten, or coerce, any other 
employee for the purpose of ^^Mrfering with such employee's rights 
under this subchapter, 

(b) For the purpose of this section, ''intimidate, threaten, or 
coerce^' includes promising to confer or conferring any benefit (such 
as appointment, promotion, or compensation), or effecting or threat- 
ening to effect any reprisal (such as deprivation of appointment, pro- 
motion, or compensation), 

§6337. Health insurance 

An employee enrolled in a health benefits plan under chapter 89 
of this title who is placed in a leave status under section 6332 or 
6333 of this title may elect to continue the employee's health bene- 
fits enrollment while in such leave status and arrange to pay into 
the Employees Health Benefits Fund (described in section 8909 of 
this title), through that individual's employing agency, the appropri- 
ate employee contributions. 

§6338. Regulations 

The Office of Personnel Management shall prescribe regulations 
necessary for the administration of this subchapter. The regulations 
prescribed under this subchapter shall be consistent with the regula- 
tions prescribed by the Secretary of Labor under title I of the Family 
and Medical Leave Act of 1988. 
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l(XhH Congress 1 f Rept 100-511 

id Session \ HOUSE OF REPRESENTATIVES | Part2 



FAMILY AND MEDICAL LEAVE ACT OF 1988 



March 9, 1988.-<k)minitted to the Committee of the Whole House on the State of 
the Union and ordered to be printed 



Mr. Hawkins, from the Committee on Eduoauon and Labor, 
submitted the following 

REPORT 

together with 

MINORITY, SUPPLEMENTAL, ADDITIONAL DISSENTING, 
AND ADDITIONAL VIEWS 

[To accompany H.R. 925 which on February 3, 1987, was referred jointly to the Com- 
mittee on Education and Labor and the Committee on Post Office and Civil Serv- 
ice] 

[Including cost estimate of the Congressional Budget Office] 

The Committee on Education and Labor, to whom was referred 
the bill (H.R. 925) to entitle employees to family leave in certain 
cases involving a birth, an adoption, or a serious health condition 
and to temporary medical leave in certain cases involving a serious 
health condition, with adequate protection of the employees' em- 
ployment and benefit rights, and to establish a commission to study 
ways of providing salary replacement for employees who take any 
^^such leave, having considered the same, report favorably thereon 
V^/with amendments and recommend that the bill as amended do 



Strike out all after the enacting clause and insert in lieu thereof 
the following: 

\ ^ SKCnON 1. SHORT TITLE; TABLE OF CONTENTS. 

r ^ 19^""*^*^ TrrLi.-This Act may be cited as tht> "Family and Medical Leave Act of 



(b) Tabu or Contints.— 
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TITLE I~«ENERAL REQUIREBIENTS FOR FAMILY LEAVE AND TEMPORARY MEDICAL LEAVE 

Sm. 101 Dvfinitioiw. 

Sec. 102. bMpnUcabUity 

Sec 108. Pamiiy Imv* re^uirtment 

Sw. 104. Tnnporary iMdical iMve requirement 

Sec 106. OntMcatkm 

Sec 106. Empk^ment end benefiU protection 

Sec 107. PMhiUted acte 

Sec 106. Adminiitretive enforcement 

Sec. 109. Enforcement by civil action 

Sec. 110 InvMtkative authority. 

Sec. Ill Relief. 

Sec. lis. Notice. 

TITLE t -PARENTAL LEAVE AND TEMPORARY MED'CAL LEAVE FOR CIVIL SERVICE EMPLOYEES 
Sec. 201. Parental and temporary medical leave 

TITLE m-OOMMISSION ON FAMILY AND MEDICAL LEAVE 

Sec. aOl. BrtaUkhment 
Sec. 802. Duties. 
Sec 808. Mambenhip. 
Sec. 804. Compeoaation 
Sec 805 Povpen. 
Sec. 806. Termination 

TITLE IV— MISCELLANEOUS PROVISIONS 

Sec 401 Effect on other lain. 

Sec 402. Elbct os aiiatinf empkiyment benefita. 

Sec 408. BrM^jrafement of more lenertMia leave policiea 

Sec 404. Rwulatiom. 

Sec. 406. SBctivadatea. 

SEC 1 riNDINGS AND PURPOSES. 

(a) FiNDiNQS.— The Con^refls finds that— 

(1) the number of single-parent hou^hc^ds and two-parent households in 
which the lin^e parent or both parents wOi is increasing significantly; 

(2) it is important to the developmeRc o' die child and to the family unit tiut 
fathers and mothers be able to particir:«ce in early childrearing and the care of 
their children who have serious nealth conditions; 

(3) the lack of employment oppcnrtunities to accommodate working parents 
can force individuals to choose between job security and parenting; 

(4) there is in adequa t e job security for some employees who have serious 
health conditions that prevent them from working for temporary periods; 

(5) due to the nature of women's and men's roles in our society, the primary 
responsibility for fiunily caretaking o^ton falls on women, and such respon^it 
ity affects their workin| lives more than if affects the working Uves of men; and 

(6) employment stancbrds that apply to one gender only have serious poten- 
tial for encouraging employers to discriminate against employees and appli- 
cants for emfdoyment who are of that gender. 

(b) PimrasB.— The Congreas therefore declares that the purposes of this Act are-- 

(1) to balance the demands of the workplace with the needs of families, to pro- 
mote stability and economic security in families, and to promote Federal inter- 
ests in pr es erv ing flunily integrity; 

(2) to entitle emplqyeea to take reasonable leave for medical reaar iS, for the 
birth or adoption of a child, and for the care of a child or parent who has a 
serious health condition; 

(3) to accomplish such purposes in a manner which accommodates the legiti- 
mate interests of employers; 

(4) to acoomfdish such purposes in a manner which, consistent with the Equal 
Protection Clause of the Fourte%.nth Amendment, minimizes the potential for 
discrimination on the basis of sex by ensuring generallv that leave is available 
for 'fligible medical reasons (including maternity-related disability) and for com- 
pelling family reasons, on a gender-neutral basis; and 

(5) to promote the goal of equal employment opportunity for women and men, 
pursuant to such clause. 

TITLE I-GENERAL REQUTREMENTS FOR FAMILY LEAVE AND MEDICAL 

LEAVE 

SBC. 101. DBFINmONa 

For purposes of this title the following terms have the following meanings: 
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(1) The teniiB "commerce" and "industry or activity affecting commerce" 
mean any activity, businesB, or industry in commerce or in which a labor dis- 
pute woiUd hinder or obstruct commerce or the free flow of commerce^ and in- 
clude "commerce" and any activity or industry "affecting commerce" within 
the meaning of the Labor Bfanagement Relaticms Act, 1947 (29 U.S.C 141 et 
seq.). 

(2) The terms "emplov", "person", and "State" have the meanings given such 
terms in sections 3(gX o(a), and 3(c), respectively, of the Fair Labor Standards 
Act of 1938 (29 VJSjS. 203(g), 203(a), 203(c)). 

(3XA) The term "eligible emplc^" means any employee as defined in section 
3(e) of the Fair Labor Standards Act of 1938 (29 U.S.C. 203(e)) who has been em- 
ployed by the employer with respect to whom benefits are sought under this 
section for at least— 

(i) 1,000 hours of service during the previous 12-month period, and 

(ii) 12 months. 

(B) Such term does not include any Federal officer or employee covered under 
subchapter m of chapter 63 of title 5, United States Code (as added by title II of 
this Act). 

(4) The term "employee" means any individual employed by an employer. 
(5XA) The term ' employer" means any person engaged in comme xe or any 
activity affecting commerce who — 

(i) during the 3-year period beginning after the effective date of tiiis title, 
employs 50 or more employees for each working day during each of 20 or 
more calendar wwkweeks in the current or preceding calencbr year; or 

(ii) after such period, employs 35 of more employees for each working day 
during each of ^ or more calendar workweeks in the current or preceding 
calendar year. 

(B) For purpose, of subparagraph (A), the term "person" includes, among 
other thin^i— 

(i) any person who acts, directly or indirectly, in the interest of an em- 
pk^er to any of the employer's employees, 
(li) any successor in interest of an employer, and 

(iii) any public agency, as defined in section 3(x) of the Fair Labor Stand- 
ards Act of 1938 {2S U.S.C. 203(z)). 

(C) For purposes of subparagraph (A), a public agency shall be deemed to be a 
person engaged in conmierce or in an activity affecting commerce. 

(6) The term "employment benefits'* means all benefits provided or made 
available to emplwees by an emptoyer, and includes group life insurance, 
health insurance, disability insurance, sick leave, annual leave, educational 
benefits, and pensions, regardless of whether such benefits are provided by a 
policnr or practice of an employer or through an employee b» nefit plan as de- 
fined in section 3(3) of the Employee Retirement Income Security Act of 1974 
(29 U5.C. 1002(1)). 

(7) The term "health care provider" means— 

(A) any person licenf ^d under Federal, State, or local law to provide 
health care services, or 

(B) any other person determined by the Secretai^ to be capable of provid- 
ing health care services. 

(8) The term "reduced leave schedule" means leave schedule for fewer than 
an employee's usual number of hours per workweek or hours per workday. 

(9) The term "Secretary" means the Secretary of Labor. 

(10) The term "serwos health condition" means an illness, ii\jury, impair- 
ment, or physical or mental amditions which involves— 

(A) inpatient care in a hospital, hospice, or residential health caie facili- 
ty, or 

(B) continuing treatment or continuing supervision by a health care pro- 
vider. 

(11) The term "son or daughter" means a biological, adopted, or foster child, a 
stepchild, a legal ward, or a child of a person standing in loco parentis, who is— 

(A) under 18 years of age, or 

(B) 18 years of age or older and incapable of self*care because of mental 
or jp^ysical disability. 

(12) The term "parent" means a biological, foster, or adoptive parent, a 
parent-in«law, a stepparent, or a legal guardian. 

8EC in. INAFPLiCABILmr. 

The rights provided under this title shall not apply— 
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(1) during the 3-year period beginning after the effective date of this title, 
with respect to employees of any facility of an employer at which fewer than 50 
emplmrees are employed, and when the combined number of employees em- 
ployed by the employer within 75 miles of the facility is fewer than 50; and 

(2) after such period, with respect to employees of^ any facility of aii employer 
at which fewer than 35 employees are employed, and when the combined 
number of employees employed by the employer within 75 miles of the facility 
is fewer than 35. 

SEC Itt. FAMILY LEAVE REQUIBEMENT. 

(a) In Genxkal.— (1) An eligible employee shall be entitled, subject to section 105, 
to 10 workweeks of familv leave during anv 24*month period— 

(A) because of the birth of a son or daughter of the employee, 

(B) because of the placement of a son or daughter with the employee for adop- 
tion or foster care, or 

(C) in order to care for the employee's son, daughter, or parent who has a 
serious health condition. 

(2) The entitlement to leave under paragraphs (IXA) and (IXB) shall expire at the 
end ijf the 12-month period beginning on the date of such birth or placement. 

(3) In the case of a son, dav^ter, or parent, who has a senous health condition, 
such leave may be taken intermittently when medically necessary, subject to subsec- 
tion (e). 

(b) Reduced I^vb.— Upon agreement between the employer and the employee, 
leave under this section mav be taken on a reduced leave schedule, however, such 
reduced leave schedule shall not result in a reduction in the total amount of leave 
to which the employee is entitled. 

(c) UNPAm Leave Pekbotted.— Leave under this section may consist of unpaid 
leave, except as provided in subsection (d). 

(d) Relationship to Paid I^ve.— (1) If an empioyer provides jMud family leave 
for fewer than 10 workweeks, the additional weeks of leave added to attain the 10- 
workweek total may be unpaid. 

(2) An eligible employee or empl<^er may elect to substitute any of the employee's 
paid vacation leave, personal leave, or family leave for any part of the 10-week 
period. 

(e) Foebseeablb I^ve.— (1) In any case in which the necessity for leave under 
this section is fores e eable based on an expected birth or adoption, the employee 
shall provide the employer with prior notice of such expected birth or adoption in a 
manner which is reasonable and practicable. 

(2) In any case in which the necessity for leave under this section is foreseeable 
based on planned medical treatment or supervision, the eligible employee— 

(A) shall make a reasonable effort to schedule the treatment or supervision so 
as not to disrupt undul^r the operations of the employer, subject to the approval 
of the health care provider of the employee's son, dau^ter, or parent, ana 

(B) shall provide the emplc^r with prior notice of the treatment or supervi- 
sion in a manner which is reasonable and practic^le. 

(f) SkOUSES Employed thb Same EMPLOYO.—In any case in which a husband 
and wife entitled to famiij leave under this section are employed the same em- 
ployer, the aagr^te number of workweeks of family leave to which both may be 
entitled may oe limited to 10 workweeks during any 24-roonth period, if such leave 
is taken— 

(1) under subparagraph (A) or (B) of subsection (aXl>, or 

(2) to care for a sick parent under subparagraph (O of such subsection. 

SEC IM. temporary MEDICAL LEAVE REQUIREMENT. 

(a) In General.— (1) Any eligible employee who, because of a serious health condi- 
tion, becomes unable to perform he functions of such employee's position, shall be 
entitled, subject to section 105, to temporary medical leave. Such entitlement shall 
continue for as long as the employee is unable to perform such functions, except 
that it shall not exceed 15 workweeks during any 12-month period. 

(2) Such leave may be taken intermittently when medically necessary, subject to 
subsection (d). 

(b) Unpaid Leave PERitrmED.— Such leave may consist of unpaid leave, except as 
provided in subsection (c). 

(c) Relationship to Paid Leave.— (1) If an employer provides paid temporary 
medical leave or paid sick leave for fewer than 15 weeks, the additional weeks of 
leave added to attain the 15-week total may be unpaid. 

(2) An eligible employee or employer may elect to substitute the employee's ac 
crued paid vacation leave, sick leave, or medical leave tor any p< t of tne 15- week 
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period, except that nothing in this Act shall require an employer to provide paid 
tick leave or paid medical leave in any situation in which such employer would not 
normally provide any such paid leave. 

(d) FoFXSEEABLB LsAVB.— In anv case in which the necessity for leave under this 
section is foreseeable based on planned medical treatment or supervision, the em- 
ployee— 

(1) shall make a reasonable effort to schedule the treatment or supervision so 
as not to disrupt undulv the operations of the employer, subject to the approval 
of the employee's health care provider, and 

(2) shall provide the employer with prior notice of the treatment or super/i- 
sion in a manner which v reasonable and practicable. 

8EC Its. CERnnCATION. 

(a) In Genkbal.— An employer may require that a claim for family leave under 
section 103(aXlXC)* or temporary medical leave under section 104, be supported by 
certification issued bv the health care provider of the eligibl*^ employee or of the 
employee's son, daughter, or parent, whichever is appropriate. The employee shall 
provide a copy of such certification to the employer. 

(b) Sufficient (^omncATioN.— Such certification shall be sufHcient if it states— 

(1) the date on which the serious health condition commenced, 

(2) the probable duration of the condition, 

(3) the appropriate medical facts within the provider's knowledge r^arding 
the condition, and 

(4XA) for purposes of leave under section 104, a statement that the employee 
is unable to penorm the functions of the employee's position; and 

(B) for purposes of leave under section 103(aXlXC), an estimate of the amount 
of time that the eligible employee is needed to care for the son, daughter, or 
parent 

(c) ExTLANATiON OF Inaboity TO PERFORM JoB FUNCTIONS.— The employer may 
request that for purposes of section 106(d) certification under thu section that is 
iasued in any case involving leave under section 104 include an explanation of the 
extent to wmch the eligible employee is unable to perform the functions of the em- 
ployee's position. 

(d) Second Ofinion.— (1) In any case in which the employer has reason to doubt 
the validity of the certification provided under subsection (a , the employer may re- 
quire, at its own expense, that the eligible employee obtain the opinion of a second 
health care provider designated or approved by the employer concerning any infor- 
mation certified under subsection (b). 

(2) Any health care provider debicnated or approved under paragraph (1) may not 
be employed on a rmilar basis by the employer. 

(e) Subsequent Rbcertification.— The e-nployer may require that the eligible 
employee obtain subsequent recertificatious on a reasonable basis. 

sec IN. EMPLOYM JNT AND BENEFfTS FROTECTION. 

(a) Restoration to Positicn.— (1) Any eligible employee who takes leave under 
section 103 or 104 for its intended purpose shall be entitled, upon return from such 
leavi*— 

(A) u) be res' ^red by the employer to the position of employment held by the 
Moyee whe*'. tb? ioave commenced, or 
to be reCk red to an equivalent position with equivalent ei.^.'^lqyment bene- 
pay, and other terms and conditions of employment. 

; taking of letwc under this title shall not result in the loss of any employ- 
m> ^nefit earned before the date on which the leave commenced. 

(3; Except 38 provided in subsection (b), nothing in this sectic^n shall be construed 
to entitle any restored employee to— 

(A) the accrual of any seniority or employment benefits during any period of 
leave, or 

(B) an^ right, ben^f\, or position of employment other than any right, benefit, 
or position to which the employee would have been entitled had the employee 
not taken the leave. 

(4) As a condition to restoration under pcragraph (1), the employer may have a 

Eolicy that requires each emplovee to receive certification from the employee's 
ealth care provider that the employee is able to resume work. 

(b) Exemption Concerning Certain Highly Compensated Employees.— (1) An 
employer may deny restoration under this subsection to any eligible employee de- 
scribed in paragraph (2) if— 

(A) such denial is necessary to prevent substantial and greivous economic 
injury to the employer's operations. 
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(B) the employer notifies the employee of its intent to deny restoration on 
such basis at the time the employer determines that such ini**r' would occur, 
and 

{Q in any case in which the leave has commenced, the employ >e elects not to 
return to employment *Jter receiving such notice. 
(2) An eligible employee described in this paragraph is a salaried eli^^ble employ- 
ee who is among the— 

(A) hi^iest paid 10 percent of employees, or 

(B) 5 hi^ieat paid emplc^ees, 

whichever is greater, of the employees employed by the employer within 75 niles of 
the facility at wi ch the employee is employed. 

(c) Maintcnancb op Health BKNinTB.— During anv period an eligible employee 
takes leave under section 103 or 104, the employer shall maintain coverage ULder 
any group health plan (as defined in section l62(iX3) of the Internal Revenue Cude 
of 1954) for the duration of such leave at the level and under the conditions cover- 
age would have been provided if the employee had continued in employ tiient con- 
tinuously from the date the employee conunenced the leave until the date the em- 
pl<nree is restored under subsection (a). 

(a) No Bak to Agikbmknt CcmciiNiNG Aluknative EiiPLonaNT.— Nothing in 
this title shall be construed to pnrfiibit a** emplwer and an eligible «npl<memmi 
mutuallv agrsein^ to alternative employment for the employee throui^hout the 
period during which the employee would be entitled to leave under this title. Any 
such period of alternative enwloynient shall not cause a reduction in the period of 
temporary medical leave to which the employee is entitled under section 104. 

SBC lt7. PaOHIBinD ACTS. 

(a) ImnFnxNCB Wrm Rights.— (1) It shall be unlawful for any employer to 
interfere with, restrain, or deny the exercise of or the attempt to exercise, any li^t 
provided under this title. 

(2) It shall be unlawful for any employer to discharge or in any other manner dis- 
criminate against any individual for opposing any practice made unlawful this 
title. 

(b) IifTBRFBtENCB WiTH Procebdings OX Inquieibs.— It nhall be unlawful for any 
person to discharge or in any other manner discriminate against 'my individual be- 
cause such individual— 

(1) has filed any charge, or has instituted or caused to be instituted any pro- 
ceeding, under or related to this title, 

(2) has given, or is about to give, anv information in connection with any in- 
quiry or proceeding relating to any right provided under this title, or 

(3) has testified, or is abmit to testify in any inquiry or proceeding relating to 
any right provide under this title. 

SBC. im. AOMINISTRATn^ ENFOSCBMBNT. 

(a) In Genexal.— The Secretary shall issue such rules and regulations as are nec- 
ess ary to carry out this section, including rules and r^ulations concemiiijg service 
of complaintr noticp of hearings, answers and amendments to oomplaintc, and 
copies of orde . and raoords of p ro c eedings. 

(b) Chaegk -(1) Anv person (or person, including a class or organization, on 
behalf of any |.^rson) alleging an act which violates any provision of this title may 
file a charge respecting such violation with the Secretary. Charges shall be in such 
form and contain such information as the Secretary shall require by regulation. 

(2) Not more than 10 days after the Secretary receives notice of the charge, the 
Secretary— 

(A) shall serve a notice of the*charg? on the person charged with the viola- 
tion, and 

(B) shall inform such person and the charging party as to the rights and pro- 
cedures provided under this title. 

(3) A charge mav not be filed more than 1 year after the date of the last event 
constituting the alleged violation. 

(4) The charging party and the person charged with the violation may enter into a 
settlement a^peement concerning the violation allied in the charge before any de- 
termination is reached by the Secretary *mder subsection (c). Such an agreement 
shall be effective unless the Secretary det jnines, within 30 days after norce of the 
proposed i^reement, that the agreement is not generally consistent with the pur- 
poses of this title. 

(c) iNvnnoATiON; Complaint.— (1) Within the 60-dav period after the Secretary 
receives anv charge, the Secretary shall investigate the charge and issue a com- 
plaint based on the charge or dismiss the charge. 
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(2) If the Secretary determines that there is no reasonable basis for the charge, 
the Secretary shall dismifls the charge and promptly notify the charging party and 
the respondent as to the dismissal. 

(3) If the Secretary determines that there is a reasonable basis for the change, the 
Secretary shall issue a complaint based on the charge and promptly not^ the 
chaiging party and the respondent as to the issuance. 

(4) Upcm the issuance of a complaint, the Secretary and the respondent may enter 
into a settlement agreement concerning a violation all^g^ in the complaint. Any 
such settlement shall not be entered into over the objection of the chaiiging party, 
ui less the Secretary determines that the settlement provides a full remedy for the 
charging party. 

(5) If, at the end of the €Oday period referred to in paragraph (1), the Secretary— 

(A) has not made a determination under paragraph (2) or (3), 

(B) has dismissed the chaive under paragraph (2), or 

(C) has disapproved a settlement agreement under subsection (bX4) or has not 
entered into a settlement agreement under paragraph (4) of this subsection, 

the charging party ma^ elect to bring a civil action unoer section 109. Such election 
shall bar further admmistrative action by the Secretary with resptsct to the viola* 
tkm alleged in the chitTge. 

(6) The Secretary may iajue and serve a oomnlaint alleging a violation of this title 
on the basis of information and evidence gathered as a result of an investigation 
initiated by th' Secretarv pursuant to section 110. 

(7) Itie Secretary shall have the i^ower to petition the United States district court 
for the district in ^diich the violation is alleged to have occurred, or in which the 
respondent resides or transacts business, for appropriate temporary relief or re- 
straining order. Upon the Hling of any such petition, the court shall cause notice of 
the petition to be served upon the respondent, and the court shall have jurisdiction 
to grant to the Secretary such temporary relief or restraining order as it deems just 
and proper. 

(d) RfGHTB OF PAVriB. — (1) In any case in which a complaint is issued under sub- 
section (c), the Secretary shall, not more than 10 days after the date on which the 
ooiiplaint is issued, cause to be served on the respondent a copy of the complaint. 

(2) Any person filing a charge allying a violation of this title may elect to be a 
party to any complaint filed by the Secretary alleging such violation. Such election 
must be made before the commencement of the hearing. 

(3) The failure of the Secretary to oomplv in a timely manner with any obligation 
aflBigned to the Secretary under this title shall entitle the charging party to elect, at 
the time of such failure, to bring a civil action under section 109. 

(e) Conduct or Hbaking.— (1) the Secretary shall have the duty to prosecute any 
comiriaint issued under subsection (b). 

(2) An administrative law judge shall conduct a hearing on the record with re- 
spect to any complaint issued under this title. The hearuig shall be commenced 
within 60 days after the issuance of such complaint, unless the judge, in the judge's 
discretion, determines that the purposes of this Act would best be furthered by com- 
mencement of the action after the expiration of such period. 

(f) Findings and Conclusions.— (1) After the hearing conducted under this sec- 
tion, the administrative law judge shall promptlv make findings of fact and conclu- 
sions of law, and, if appropriate, issue an order tor relief as provided in section 111. 

(2) The administrative law ju Jge shall inform the parties, in writing, of the reason 
for any delay in making such findings and conclusions if such Hndii^ and conclu- 
sions are not made within 60 days after the conclusion of such hearing. 

(g) FiNAUTY op Dicision; Rsvikw.— (1) The decisi<m and order of the administra- 
tive law judge shall become the final decision and order of the agency unless, upon 
appeal by an aagrieved party taken not more than 30 days after such action, the 
Secretarv modifies or vacates the decision, in which case the decision of the Secre- 
tarv shall be the final decision and the order of the agency. 

(2) Not later than 60 days after the entry of such final order, any person ag- 
grieved by such final order may seek a review of such order in the Lnited States 
court of appeals for the circuit in which the violation is alle^ to have occurred or 
in which the einployer resides or transacts business. 

(3) Upon the filii^ ^ the record with the court, the jurisdiction of the court shall 
be exclusive and its judgment shall be final, except tiiat the same shall be subject to 
review by the Supreme Court of the United States upon writ of certiorari or certifi- 
cation as provided in section 1254 of title 28, United States Code. 

(h) CouiT ENroaciMKNT of ADMiNimATivc Oaoias.— (1) If an order of the 
mmpcy is not appealed under subsection (gX2), the Secretary may petition Uie 
Uriited States district court for the district in which the violation is alleged to have 
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occurred, or in which the respondent resides or transacts business, for the enforce- 
ment of vhe order of the Secretary, by fUing in such court a written petition pmying 
that such order be enforced. 

(2) Upon the filing of such petition, the court shall have jurisdiction to make and 
enter a decree enforcing the order of the Secretary. In such a proceeding, the order 
of the Secretary shall not be subject to review. 

(3) If, upon appeal of an order under subsection (gX2), the United States court of 
i^peals does not reverse such order, such court shall have the jurisdiction to make 
and enter a decree enforcing the order of the Secretary. 

SEC m. ENFORCEMENT BY OVIL ACTION. 

(a) Right To Bung Civil Action.— (1) Subject to the limitations in this section, 
an eligible employee or any person, including a class or organization on behalf of 
any eligible emplovee or the oecrptary may bring a civil action against any employ- 
er (including any State employer) to eufoice the provisions of this title in any appro- 
priate court of the United States o*- in any State court of competent jurisdiction. 

(2) Subject to paragraph (3), a civil action may be commenced under this subsec- 
tion without regard to whether a charge has been filed imder section 108(b). 

(3) No civil action may be commenced imder paragraph (1) if the Secretary— 

(A) has approved a settlement agreement or has failed to disapprove a settle- 
n'.ent agreement under section 108(bX4), in which case no civil action may be 
(lied under this subsection if such action is based upon a violation alleged in the 
charge and resolved by the agreement, jr 

(B) has issued a complaint under section 108(cK3) or 108(cX6), in which case no 
civil action may be filed under this subsection if such action is based upon a 
violation alleged in the complaint 

(4) Notwitbstanding paragraph (3XA), a civil action may be commenced to enforce 
the terms of any such settlement agreement. 

(5XA) Except as provided in subparagraph (B). no civil action may be commenced 
more than 1 year after the date of the last event constituting the alleged violation. 
(B) In any case in which— 

(i) a timely charge v filed under section 108(b), and 

(ii) the failure of the Secretary to issue a complaint or enter into a settlement 
agreement based on the charge (as provided under section 108(cX4)) occurs more 
than 11 months after the date on which an> alleged violation occurred, 

the charging party may commence a civil action not more than 60 days after the 
date of such failure. 

(6) The Secretary may not bring a civil action against any agency of the United 
States. 

(7) Upon the filing of the complaint with the court, the jurisdiction of the court 
shall be exclusive. 

(b) Venue.— An a^ion brought under subsection (a) in a district court of the 
United States may be brought- 

(1) in any a|^>ropriate judicial district under section 1391 of title 28, United 
States Code, or 

(2) in the judicial district in the State in which— 

(A) the employment records relevant to such violation are maintained 
and administered; or 

(B) the afogrieved person worked or would have worked but for the al- 
leged violation. 

(c) Notification or the SBCxrrARY; Right To Intervene.— A copy of the com- 
plaint in any action by an eligible envployee under subsection (a) shall be served 
upon the Secretary by certified mail. Tab Secretary shall have the right to inter- 
vene in a civil action broiwht by an employee under subsection (a). 

(d) Aitorneys por the Secretary.— In any civil action under subsection (a), attor- 
neys appointed by the Secretaiy may appear for and represent the Secretary, except 
that the Attorney General and the Solicitor (General shall conduct any litigation in 
the Supreme (}ourt. 

SEC. IIS. INVESTlGATiVE AUTHORmr. 

(a) In General.— To ensure compliance with the provisions of this title, or any 
regulation or order issued under this title, the Secretary shall ha/e, subject to sub- 
section (c), the investigative authority provided under section 11(a) of the Fair Labor 
Standards Act (29 U.S.C. 211(a)). 

(b) OiuoATiON To Keep and Preserve Rbooros.- Any employer shall keep and 
preserve records in accordance with section 1 1(c) of such Act and in accordance with 
reguiatioiis issued by the Secretary. 
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(c) RBQunsD Submissions Gknually Limtrd to an Annual B«jsis.— The Secre- 
tary may not under the authoritv of this section require any employer or any plan, 
fund, or prqmm to submit to the Secretary any books or recoids more than once 
during any l2-month pmod, unless the Secretary has reaso^^le cause to believe 
there mav exist a violation of this title or any r^ulation or order issued pursuant 
to this title, or is investigating a chaige pursuant to section 108. 

(d) Suf XNA Powns, Brc.— For the purposes of any investigation provided for in 
this srHion, the Secretanr shall have the subpoena authority provided under section 
9 of the Fair Labor Stan^rds Act. 

SSCin. UUET. 

(a) iNAmcnvr— <1) Upon finding a violation under section 108, the administra- 
tive law judge shall issue an order requiring such person to cease and desist from 
any act or practice which violates this title. 

(2) In any civil action brought under section 109, the court may grant as relief 
a^ftinst any employer (including any State employer) any permanent or temporary 
ii^junctioiif temporary restrainmg order, and other equitable relief as the court 
deems appropriate. 

(b) MoNR-AXY.— <1) Any employer (including any State employer) that violates any 
provisior of this title shall be liable to the injured party in an amount equal to— 

(A) any wages, salary, employment benefits, or other compensation denied or 
lost to such eligible emplovee by reason of the violation, plus interest on the 
total monetary damages calculated at the prevailing rate, and 

(B) an additional amount equal to the greater of (i) the amount determined 
under subparagraph (A), or (ii) consequential damages, not to exceed 3 times the 
amount detei mined under such subparagraph. 

(2) If an employer who has violated this title proves to the satisfaction of the court 
that the act or omission which violated this title was in good faiUi and that the em- 
ployer had reasonable grou«^ -'s for bcli«»ving that the act or omission was not a viola- 
tion of this title, the court may, in its discretion, reduce the amount of the liability 
or penalty provided for under this subsection to the amount determined under para- 
graph (IXA). 

(c) ArroKNXYs' Pns.—The prevailing party (other than the United States) may be 
awarded a reasonable attorneys' fee as part of the costs, in addition to any relief 
awarded, the United States shall be liable for costs the same as a private person. 

(d) LiiiiTATiON.— Damages awarded under subsection (b) may not accrue from a 
date more than 2 years before the c' te on which a charge is filed under section 
108(b) or a civil action is brought under section 109. 

SEC lit. NOTICE. 

(a) In General.— Each employer shall post and keep posted, in conspicuous places 
upon its premises where notices to employees and applicants for employment are 
customarily posted, a notice, to be prepared or approved by the Secretary, setting 
forth excerpts from, or summaries or, the pertinent provisions of this title and infor- 
mation pertaining to the filing of a charge. 

(b) Penalty.— Any employer that willfully violates this section shall be assessed a 
civil money penalty not to exceed $100 for each separate offense. 

TITLE II-FAMILY LEAVE AND TEMPORARY MEDICAL LEAVE FOR CIVIL 
SERVICE EMPLOYEES 

»JC 2f I. FAMILY AND TEMPORARY MEDICAL LEAVE. 

(a) In General.— (1) Chapter 63 of title 5, United States Code, is amended by 
adding at the end thereof the following new subchapter: 

"SUBCHAPTER III-FAMILV AND TEMPORARY MEDICAL LEAVE 
''§6331. Dcnnitions 
"For purposes of this subchapter— 
"(1) Employee' means— 

"(A) an employee as defined by section 6301(2) of this title (excluding an 
individual employed by the government of the District of Columbia); and 
"(B) an individual under clause (v) or (ix) of su.h section, 
whose emoloyment is other than on a temporary or intermittent basis; 

"(2) 'serious health condition' means an illness, injury, impairment, or physi- 
cal or mental condition which involves— 

"(A) inpatient care in a hospital, hospice, or residential health care facili- 
ty; or 
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''(B) continuing treatment, or continuing supervision, by a health care 

"(S'^Sd' means an individual who is — 

"(A) a biological, adopted, or foster child, a stepchild, a legai ward, or a 
child of a person standing in loco parentis, and 
"(BXi) under 18 jrears of ase, ar 

"(ii) 18 years of age or older and incapable of self-care because of mental 
or physical disability; and 
"(4) 'parent' means a biological, foster, or adoptive parent, a parent-in-law, a 
stepparmt, or a lec"* guardian. 

''O (332. Family leave 

"(a) Leave under this section shall be granted on the request of an empl<^ee if 
such leave is requested— 

"(1) because of the birth of a child of the employee; 

"(2) because of the placement for adoff^ian or foster care ' a child with the 
employee; or 

(8) in order to care for the employee's child or parent who has a serious 
health condition. 
"(b) Leave under this section— 
"(1) shall be leave without pay; 

"(^ may not, in the aggngate, eioeed the equivalent of 18 administrative 
wor k weeks of the empkyee during any 24-month peruMl; and 

"(8) shall be in addition to any annual iMve, midk leave, temporary medical 
leave, or other leave or compensatory time off otherwise available to the em- 
ployee* 

"(c) An employee may elect to use leave under this section— 

"(1) immediately before or after (or otherwise in coordination with) any period 
of annual leave, or com p en s atory time off, otherwise available to the employee; 

"(2) under a method involving a reduced woriuiay, a reduced workweek, or 
other alternative work schedule; 
"(8) on either a continuing or intermittent b tit; or 
"(4) any combination therm. 
"(dXD In any case in which the necessity for leave under this section is foreseea- 
ble bnwd on an expected birth or adoption, the employee shall provide the empty- 
ing agency with prior notice of such expected birth or adoption in a manner whidi 
is reasonaUe and practinMe. 

"(2) In any case in mbkh the ne c es sity for leave onder this section is fo r eseea b le 
based on i^anned medical treatment or supervision, the employee— 

"(A) shall make a reasonable effort to schedule the treatment or supervision 
so as not to disrupt unduly the operations of the empk^ying agency, sulqect to 
the ^>proval of the health care provuler of the employee's child or parent; and 
"(B) shall provide the empkyying agency with prior notice of the treatment or 
supervision in a manner which is roMonable and practicable. 

**% <338. Temporaiy medicai leave 

"(a) An emptoyee who, because of a serious health condition, becomes unable to 
perform the functUms of such employee's position shall, on request of the empl<^yee, 
be entitled to leave under this section. 

"(b) Leave under this section- 
ed) shall be leave without pay; 

"(2) shall be available for the duration of the serious health condition of the 
employee involved, but may not, in the agmgate, exceed the equivalent of 26 
admiiustrative workweeks of the employee auring any 12-month period; and 

"(8) shall be in addition to any annual leave, sick leave, fomily leave, or other 
leave or compensatory time off otherwise available to the employee. 
"(c) An employee may elect to use leave under this section— 

inomediately before or after (or otherwise in coordination with) any period 
of annual leave, sick leave, or compensatory time off otherwise available to the 
employee; 

*\2) under a method involving a reduced workday, a reduced workweek, or 
other alternative work sdiedule; 
"(8) on either a continuing or intermittent basis; or 
"(4) any comlnnation thereof. 
"(d) In any case in which the ne ce s si ty for leave under this section is foreseeable 
ased on planned medical treatment or supervision, the employee- 
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"(1) shall make a reasonable effort to schedule the treatment or supervision 
so as not to disrupt unduly the operations of the employing agency, subject to 
the approval <ji the employee's health care provider; and 

"(2) shall provide the emplx>ying agency with prior notice of the treatment or 
supervision in a manner which is reasonable and practicable. 

''fi 6334. Certification 

"(a) An employing agency may require that a request for family leave under sub- 
■ection (aX3) or (aX4) of section 6332 or temporary medical leave under section 6333 
be sunxnted by certification issued by the health care provider of the employee or 
of the tmfHoyem' child or puient, whichever is appropriate. The employee shall pro- 
vide a com of such certification to the employing agency. 
"(b) Such certification shall be sufficient if it states— 

"(1) the date on which the serious health condition commenced; 
"(2) the probable duration of the condition; 

"(3) the medical facts within ^ provider's knowledge regarding the condi- 
tion; and 

"(4) for purposes of section 633C, a statement that the employee is unable to 
perform the functions of the employee's position. 

''SCaSS. Job protection 

"An employee who uses leave under section 6332 or 6333 of this title is entitled to 
be restored to the position held by such employee immediately before the com- 
mencement of such leave. 

*'ii33<. Prohibition of coercion 

"(a) Ah employee may not directly or indirectly L.timidate, threaten, or coerce, or 
attempt *a intimidate, threaten, or coerce, any other empl<^et for the purpose of 
interflering with such employee's rights under this subchapter. 

"(b) For the purpose of this section, 'intimidate, threiten, or coerce' includes 
promiaing to confer or conferring any benefit (such as appointment, promotion, or 
compensation), or effecting or threatening to effect any reprisal (such as deprivation 
of appointment, promotion, or compensation). 

~9 6337. Health limraiice 

"An employee enrc^led in a health benefits plan under chapter 89 of this title who 
is placed in a leave status under section o3?2 or 6333 of this title may elect to con- 
tinue the emplcyyee's health benefits enrollment while in such leave status and ar- 
range to pay into the Employees Health Benefits Fund (described in section 8909 of 
this title), through that individual's employing agency, the appropriate employee 
contributions. 

6338. Regulations 

"The Office of Personnel Management shall prescribe regulations necessary for 
the administration of this subchapter. The regulations prescribed under this sufah 
chapter shall be consistent with the regulations prescribed by the Secretary of 
Labor under title I of the Family and Medical Leave Act of 1987.^'. 

(2) The table of contents for chapter 63 of title 5, United States C^ode, is amended 
by adding at the end thereof the following: 

"SUBCHAPTER III-PAMILY AND TEMPORARY MEDICAL LEAVE 

"6331 DeTmitiofw. 

"S332 Family leave 

"6333 Temporary medica] leave 

"6384 Certilkation 

"S335 MprotectKNi 

"6336 PrahUNtaonorooercHm 

"6837. Health inmrance. 

"6838 Rtfulatkmc 

(b) Empu>ybs Paid From Nonappropriated Funds.— Section 2105(cXl) of title 5, 
United States Code, is amended by striking out ''53" and inserting in lieu thereof 
"53, wbchapter UI of chapter 63,". 

TITLE m-GOMMISSION ON PAID FAMILY AND MEDICAL LEAVE 

8BC 3tl. B8TABLI8HMENT. 

There is established a commission to be known a^* the Commission on Paid Family 
and Medical Leave (hereinafter in this title referred to as the ''Commissicn"). 
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8EC. nL DUTIES. 

The Commiesion shall— 

(1) conduct a comprehensive study of— 

(A) existing and proposed policies relating to family leave and temporary 
medical leave; and 

(B) the potential costs, benefits, and impact on productivity of such poli- 
cies on businesses which employ fewer than 50 employees. 

(2) within 2 years after the date on which the Commission first meets, submit 
a report to the Congress, which may include legislative recommendations con- 
cerning coverage of businesses which employ fewer than 50 employees. 

SEC 3M. MBMBER9HIP. 

(a) CoMPOsmoN.— The Commission shall be composed of 12 voting members and 2 
ez-off!cio members appointed not more than 60 dayr after the date of the enactment 
of this Act as follows: 

(1) One Senator shall be appointed by the nugority leader of the Senate, and 
one Senator shall be appointed by the minority leader of the Senate. 

(2) One member of the House of Representatives shall be appointed by the 
Speaker of the House of Representatives, and one Member of the House of Rep- 
resentatives shall be appointed by the minority leader of the House of Repre- 
sentatives. 

(3XA) Two members each shall be appointed by— 

(i) the Speaker of the House of Representatives, 

(ii) the nuyority leader of the Senate, 

(iii) the minority leadeT of the House of Representatives, and 

(iv) the minority leader of the Senate. 

(B) Such members shall be appointed by virtue of demonstrated expertise in 
relevant family, temporary dirability, and labor-management issues and shall 
include repi^^sentatives of small business. 

(4) The Secretary of Health and Human Services and the Secretary of Labor 
shall serve on the Commission as nonvoting ex-ofUcio members. 

(b) Vacancies.— Any vacancy on the Commission shall be filled in the manner in 
which the original appointment was made. 

(c) CHAimraisoN and Vice Chairpibson.— The Commission shall elect a chairper- 
son and a vice chairperson from among its members. 

(d) QuoBUM.— Eight members of the Commission shall constitute a quorum for aU 
purposes, except that a lesser number may constitute a quorum for the purpose of 
holding hearings. 

8EC. m. COMPENSATION. 

(a) Pay.— Members of the Commission shall serve without compensation. 

(b) Travel Expenses.- Members of the Commission shall be allowed reasonable 
travel expenses, including a per diem allowance, in accordance with section 5703 of 
title 5, United States Code, when performing duties of the Commission. 

SEC m, POWERS. 

(a) Merinos.— The Commission shall first meet not more than 30 days after the 
date on which members are appointed, and the Commission shall meet thereafter 
upon the call of the chairperson or a minority of the members. 

'^) Hearings and Sessions.- The Commission may hold such hearings, sit and act 
Hi such times and places, take such testimony, and receive such evidence as the 
Commission considers appropriate. The Commission may a'iminister oaths or affir- 
mations to witnesses appearing before it. 

(c) Access to Infohmation.— The Commission may secure directly from any Fed- 
e-'<il agency information necessary to enable it to carry out this Act. Upon the re- 
quest of the chairperson or vice chairperson of the Commission, the head of such 
agencyshall furnish such information to the Commission. 

(d) Executive DiiiEcroR.— The Commission may appoint an Executive Dir ctor 
from the personnel of any Federal agency to assist the Commission in carrying out 
its duties. 

(e) Use or Faciutibs and Services.— Upon the request of the Commipsion, the 
head of any Federal agency may make available to the Commission any of the facili- 
ties and services of such agency. 

(0 Personnel from Ofher Agencies.- Upon the request of the Commission, the 
head of - ny Federal agency may detail any of the personnel of such agency to assist 
the Commission in carrying out its duties. 
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SEC. 3M. TERMINATION. 

The Commission shall terminate 30 days after the date of the submission of its 
report to the Congress. 

TITLE IV— MISCELLANEOUS PROVISIONS 
SEC 4f 1. Errecr on other laws. 

(a) Federal and State Antidiscrimination Laws.— Nothing in this Act shall be 
construed to modify or affect at ly Federal or State law prohibiting discrimination on 
the basis of race, religion, color, national origin, sex, age, or handicapped status. 

(b) State and Local Laws.— Nothing in this Act shall be construed to supersede 
any provision of any State and local law which provides greater employee family or 
m^ical leave rights than the rights established under this Act. 

SEC. 4t2. EFFECT ON EXISTING EMPLOYMENT BENEFITS. 

(a) More Protoctivb.— Nothing in this Act shall be construed to diminish an em- 
ployer's obligation to comply with any collective-bargaining agreement or any em- 
ployment benefit program or plan which provides greater family and medical leave 
rights to employees than the rights provided under this Act. 

(b) Less Protective.— The rights provided to employees under this Act may not be 
diminished by any collective bargaining agreement or any employment benefit pro- 
gram or plan. 

SEC. m. encouragement of more generous leave policies. 

Nothing in this Act shall be construed to discourage employers from adopting or 
retaining leave policies more generous than any policies which comply with the re- 
quirements under this Act. 

SEC. 4f4. REGULATIONS. 

The Secretaijr shall prescribe such regulations as are necessary to carry out title I 
of this Act, within 60 days after the date of the enactment of this Act. 
SEC. 4M. EFFECTIVE DATES. 

(a) TrrLB III.— Title III shall take effect on the date of the enactment of this Act. 

(b) Other Tftleb.— <1) Except as provided in paragraph (2), titles I, II, and IV shall 
take effect 6 months after the date of the enactment of this Act. 

(2) In the case of a collective bargaining agreement in effect on the effective date 
of paragraph (1), title I shall apply on the earlier of— 

(A) the date of the termination of such agreement, or 

(B) the date which occurs 12 months after the date of the enactment of this 
Act. 

Amend the title so as to read: 

A BILL To entitle eligible employees to family leave in cases involving the birth, 
adoption, or serious health condition of a son, daughter, or parent, and temporary 
niedical leave in cases involving inability to work because of a serious health condi- 
tion, and to establish a commission to study such leave. 

Summary of Purpose 

The purpose of this legislation is to entitle employees to family 
leave in cases involving the birth, adoption or placement for foster 
care of a child or upon the serious health condition of a child or 
parent. It also seeks to provide temporary medical leave to employ- 
ees in cases involving the inability to perform the functions of 
one's position because of a serious health condition. The bill pro- 
vides employment and benefit protection to employees during the 
leave period. The bill also establishes a commission to study the ef- 
fects of such leave, particularly on small businesses. 

Introduction 

H.R. 925 addresses a profound change in the composition of the 
workforce that has had a dramatic effect on families. Sixty percent 
of all mothers are currently in the labor force, which is three times 
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what it was thirty years ago. In the great majority of families 
today, all of the adult members work. The role of the family as pri- 
mary nurturer and care-giver has been fundcmientall^ affected by 
a new economic reality. Families are struggling to mid a wav to 
carry out the traditional role of bearing and caring for children 
and providing the emotional and physical support to their members 
during times of greatest need. When families fail to carry out these 
criticm functions, the societal costs are enormous. 

In order to help families cope with the new work place reality, 
H.R. 925 establishes a minimum standard that assures employees 
the availability of unpaid leave with job protection under special 
circumstances. It makes available to employees, up to ten weeks of 
leave over a two vear period, to care for a newly bom or adopted 
child, or to care for an employee's child or parent with a serious 
health condition. Employees are also able to take up to fifteen 
weeks a year of leave if they are unable* to perform their jobs be- 
cause of a serious health condition. 

The adjustments this legislation may sometimes require of em- 
ployers are offset by savings in medical and child care costs as well 
as the broad societal benefit of strengthened families. Employers 
also benefit directly from the retention of ' '^1 and skilled employ- 
ees, including savings on recruitment, * ^, and training costs 
and improved employee morale. Finally, tL^ bill will help reduce 
the cost to both government and private charities of picking up the 
pieces when families fall apart. 

An unpaid leave requirement is a cost effective means of dealing 
with the essential concern of helping families to survive. H.R. 925 
is based on the belief that if families are to continue performing 
their care-giving role, the minimum standards for family and medi- 
cal leave established in the bill are essential. 

CoMMrrrEE Action 

LEGISLATIVE ACHON IN THE lOOTH CONGRESS 

On Febniary 3, 1987, Representatives William Clay (D-Missouri) 
and Patricia Schroeder (I>Colorado) introduced H.R. 925, the 
Family and Medical Leave Act, a bill to entitle employees to 
unpaid family leave in cases involving the birth or adoption of a 
chud or the serious health condition of a child or parent. The bill 
has been cosponsored by 150 members of Congress. The bill also 
provides for temporary medical leave in cases involving an employ- 
ee's inabilitv to perform his or her job because of a serious health 
condition. The bul was referred jointly to the Committee on Educa- 
tion ai.d Labor and the Committee on Post Office and Civil Service. 

Joint legislative hearings were conducted by the Committee on 
Education and Labor Subcommittees on Lh. K>r-Management Rela- 
tions and Labor Standards on February 25, and March 5, 1987. Tes- 
timony was presented bv members of Congre*""^^ interested individ- 
uals, public mterest and civic organizations, .demies, union offi- 
cials and business representatives. 

The Subcommittee on Labor-Management Relations favorably re- 
ported H.R. 925 by voice vote, on May 13, 1987. 

On November 17, 1987, the Committee on Education and Labor 
ordered H.R. 925, as amended, favorably reported. The Committee 
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approved an amendment in the nature of a substitute to H.R. 925, 
offered by ranking subcommittee minority member Marge Rouke- 
ma (R-New Jersey), and approved the bill as amended by the sub- 
stitute, by a roll call vote of 21-11 with 1 member voting present 
All other amendments to H.R. 925 were rejected. 

The Committee on Post Office and Civil Service Subcommittees 
on Civil Service ar 1 Compensation and Employee Benefits held a 
legislative hearing on April 2, 1987. Testimony was presented by 
the Office of Personnel Management, the General Accounting 
Office, interested individuals, academics, and federal employee 
union representatives. The Subcommittee on Civil Service approved 
H.R. 925, without amendment, by a vote of 3-0, on May 5, 1987. 
The Subcommittee on Compensation and Employee Benefits ap- 
proved H.R. 925, without amendment, by voice vote, on May 19, 
1987. The Committee on Post Office and Civil Service ordered H.R. 
925 favorably reported, without amendment, by voice vote, on Feo- 
ruary 3, 1988. 

In the Senate, a bill similar to the Family and Medical lieave 
Act, S. 249, was introduced by Senator Christopher Dodd (D-Con- 
necticut) on January 6, 1987. The bill was referred to the Subcom- 
mittee en Children, Family, Drugs, and Alcoholism and the Sub- 
committee on Labor of the Conmiittee on Labor and Human Re- 
sources. The Subcommittee on Children, Family, Drugs, and Alco- 
holism held seven legislative hearings on S. 249; three in Washing- 
ton, D.C. on February 19, April 23, and October 29, 1987 and four 
regional hearing on June 15 in Boston, Massachusetts, July 20 in 
LoB Angeles, C. _ jmia, September 14 in Chicago, Hlinois and Octo- 
ber 13 in Atlanta, Georgia. Testimony was presented at each of the 
hearings by members of Congress, interested individuals, state and 
local government officials, civic and advocacy organizations, aca- 
demics, union officials and business representatives. 

LEGISLATIVE ACTION IN THE 98TH AND 99TH CONGRESSES 

Prior to the introduction of family and medical leave legislation, 
the Select Committee on Children, Youth and Families, during 
1984, conducted a comprehensive investigation of the issues involv- 
ing families and child care. The Select Committee issued a report, 
entitled "Families and Child Care: Improving the Options", based 
upon the testimony of 160 witnesses at hearings held across the 
country. The Select Committee unanimously recommended that 
Congress review improving current leave policies, including the 
issue of job continuity. 

On April 4, 1985, Representative Patricia Schroeder introduced 
H.R. 2020, the Parental and Disability Leave Act of 1985. H.R. 2020 
required that employees be allowed parental leave in cases involv- 
ing the birth, adoption or serious illness of a child and temporary 
disability leave on October 17, 1985. Testimony was presented by 
interested individuals, government officials, public interest and 
civic organizations, academics, labor representatives and corporate 
officials. 

The Education and Labor Subconmittees on Labor-Management 
Relations and Labor Standards and the Post Office and Civil Serv- 
ice Subcommittees on Civil Service and Compensation and Employ- 
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ee Benefits held a join^ oversight hearing on the issue of parental 
and disability leave on October 17, 1985. Testimony was presented 
by interested individuals, government officials, public interest and 
civic organizations, academics, labor representatives and corporate 
officials. 

On March 4, 1986, Representatives Clay and Schroeder intro- 
di ^ H.R. 4300, the Parental and Medical Leave Act, a bill to en- 
title employees to parental leave in cases involving the birth, adop- 
tion or serious health condition of a son or daughter and temporary 
medical leave in cases involving the inability to work because of a 
serious health condition. The bUl superseded H.R. 2020 and was re- 
ferred jointly to the Committee on Education and Labor and the 
Committee on Post Office and Civil Service. 

On April 9, 1986, Senator Christopher Dodd introduced S. 2278, 
the Parental and Medical Leave Act in the Senate. S. 2278 was re- 
ferred to the Committee on Labor and Human Resources. 

The Post Office and Civil Service Subcommittees on Civil Service 
and Compensation and Employee Benefits held a joint legislative 
hearing on ^ e bill on April 9, 1986. Testimony was presented by 
federal government employees speaking as interested individuals, 
child care experts, and union representatives. 

Oil April 22, 1986, the Education and Labor Subco .mittees on 
Laoor-Managenent Relations and Labor Standards held a joint leg- 
islative hearing on H.R. <^300. Testimony was presented by interest- 
ed individuals, child c zi experts, public interest organizations, 
union officials, and bi:* .ess representatives. 

On May 8, 1986, tiK Subcommittee on Compensation and Em- 
ployee Benefits, by voice vote, ordered H.R. 4300 favorably reoort- 
ed. On June 11, 1986, the Committee on Post Office and Civi' "^rv- 
ice, by a roll call vote of 18-0, ordered H.R. 4300 favorably reported 
(H. Rent. 99-699, Part 1). 

On June 12, 1986, the Subcommittee on Labor-Management Rela- 
tions ordered H.R. 4300 favorably reported by a roll call vote of 8- 
6. On June 24, 1986, the Committee on Education and Labor or- 
dered H.R. 4S00, as amended, favorably reported. An amendment 
in the nature of a substitute, offen d by Congrosswoman Roukema, 
was rejected by a vote of 13-19. At. amendment in the nature of a 
substitute, offered by Subcommittee on Labor-Managemeut Rela- 
tions Chairman Clay, was adopted by the Committee by a roll call 
vote of 22-10. The Committee favorably ordered reported HR. 
4300, as amended, by voice vote (H. Rept. 99-669, Part 2). 

The Committee on Rules approved an open rule for floor consid- 
eration of H.R. 4300 on September 17, 1986 (H. Res. 552). The 99th 
Congress adjourned before any further action on H.R. 4300 was 
taken. 

Background and Need for Legislation 

Private sector practices and government policies have failed to 
keep pace with and respond to recent economic and social changes 
that have significantly exacerbated the tensions between work and 
family. This failure continues to impose a heavy burden on fami- 
lies, employees, employers and society as a whole. H.R. 925 pro- 
vides a sensible response to the growing conflict between work and 
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family by establishing a right to unpaid family leave and tempo- 
rary medical leave for all workers. 



The United States has experienced Auit can only be chRracter- 
ized as a demographic revolution in the composiMon of its work- 
force, with profound consequences for the lives of working men and 
women and their families. Today, according to the Bureau of Labor 
Statistics, 96 percent of fathers work and more than 60 percent of 
mothers also work. Female participation in the labor force has 
risen from 19 percent in 1900 to more than 52 percent today; 44 
percent of the U.S. labor force is now female. Between 1950 and 
1980, the labor force participation rate of mothers tripled. The fast- 
est growing s^ment of this group is comprised of women with chil- 
dren under the age of three. Over 52 percent of all mothers with 
children under one year of age are now working outside of the 
home, up from 43 percent just five years ago and 32 percent ten 
vears ago. And over half of all children in two-parent families have 
both parents in the workforce. The once-typical family where dad 
worked outside of the home to support mom and two children i» 
found in only 3.7 percent of the nation's families. 

Equally dramatic is the unprecedented divorce rate of 50 percent 
and the increase in out-of-wedlock births, which has left millions of 
women to struggle as heads of households, supporting themselves 
and their children in an era of high living costs. Women represent 
the sole parent in 16 percent of all families. Eighty percent of all 
divorced mothers and 56 percent of unmarried mothers work out- 
side the home. The majority of these women workers remain in 
female intensive, relatively low paid jobs and are less likely than 
men to have adequate job protections and fringe benefits. Each of 
these {dienomena, which affect women of all races, are most pro- 
nounced for Black and other minority women. Single women heads 
of households, who work full-time in the labor force, often cannot 
keep their families above the poverty line. 

Another demographic change relevant to the leave needs of all 
employees, involves the growing number of elderly in our taciety. 
Currently, more than 2.2 million family members provide unpaid 
help to ailing .^^latives, the most common car^ver being a child or 
spouse. About 38 percent of those caring for elderly relatives are 
children, and '^5 percent are spouses. The average age of persons 
caring for elderly family members is 57 years. 

Similirly, the percentage of adu?ts in the care of their working 
children or parentb due to physical and mental disabilities is grow- 
ing. There is a trend away from institutionalization, which has 
been shown to be cost ineffective and often detrimental to the 
health and well-being of persons with mental and physical disabil- 
ities. Although independent living situations are often preferable, 
de-institutionalization can result in increased care responsibilities 
for family members, many of whom are also, of necessity, wage 
earners. This trend toward home care is laudable because of the 
strong benefits it provides to the health and well being of families; 
however, it can also add to the tension between work demands and 
family needs. The significance of these demographic changes is ap- 
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parent. Where men and women alike are wage earners, the crucial 
unpaid caretaking services traditionally perform^ by wives— care 
of young children, ill family members, aging parents— has become 
increasingly difficult for families to fulfill. Yet these functions- 
physical caretaking and emotional support, are often performed 
best by families. Indeed, in many instances, only families can per- 
form them adeauately. Society has long depended on thr family to 
meet these needs and being able to provide such care has supported 
and strengthened families. Deprivmg families of their abiuty to 
meet such needs seriously undermines the stability of families and 
the weU-being of individuals, with both economic and social costs. 
Yet today, at a magnitude significantly greater than ever before, 
American business requires the services of women and men alike. 
Modem families have made painful sacrifices to adapt to the needs 
of business and to the demands of wage earning. Business must 
make some modest acconunodations to the needs of working fami- 
lies, in order to preserve the most essential of ttie traditional func- 
tions of the family. 

The testimony of individual working people before the Commit- 
tee demonstrated the difficulties faced by today's working families. 
Over the past three years, the members of the Subcommittees on 
Labor-Management Relations and Labor Standards have heard tes- 
timony from working men and women who have been denied leave 
to care for newborn, newly adopted or sick children. Ms. Lisa 
Friedman, a temporary per diem teacher in a large metropolitan 
public school system for over a year, testified that because sne was 
not yet covered bv the city's collective baigaining a^pieemen^ she 
was not protected, by any leave policy, paid or unpaid. When Nb. 
Friedman became pregnant in 1986, she was able to individually 
arrange a ten week unpaid leave with the school principal where 
she was assigned, but when she sought to return c^r her agreed 
upon leave, the new acting principal refused to reinstate her. 

Ms. Lorraine Poole, an employee of a large municipality, testified 
to her heartbreak when she could not accept a long^waited adop- 
tive baby that had become available to her. Her employer had tokl 
her that she would lose her job if she took time off from work to 
receive the child and the adoption agency would not place the child 
unless assured that she would take some time off to be with the 
child. Ms. Poole was left with no choice but to decline the place- 
ment. 

Ms. Iris Elliot, described to the Committee the difficulties she 
faced as a full-time worker with a preschool aged son aid a serious- 
ly ill infant. Her employer, a natior^al corporation, had no family 
leave policy. Mp. Elliot was offered a 90 da^ personal leave, without 
pay or iob protection, but she could not nsk losing her position or 
health benefits as the sole medical insurance carrier for her family. 



have to be torn between nurturing their seriously ill chUd and re- 
porting to work like I did." 

Another witness, Ms. Tina Hurst, a bottle packer at a large phar- 
maceutical company, was reprimanded after diking six days off 
when her son b^gan having epileptic seizures and was notified tliat 
she could not be absent again for the next six months. Due to the 
seriousness of her son's illness, Ms. Hurst requested a temporary 
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unpaid leave to care for her epileptic son. The company had no 
leave policy, but promised her that if she resigned and returned 
within a reasonable time she would be rehired. When Ms. Hurst 
reapplied with the company a month later, she was toid the compa- 
ny was not hiring but, to tr:,' again in several months. As Ms. 
Hurst told the Ck>0unittee: 

I lost my job because I was forced to choose between 
caring for my son or working to help support my family. 

• • • T rniM^ only six nights of work in seven*^ months. 
My child'h life was at stake, and my employer gave me an 
ultimatum over the six nights of absenteeism * * * 

This is an emotionally stressful period for me and my 
family. It took some time to find a drug treatment for [my 
son] that is effective. Losing my iob has made this difficult 
experience even harder. Althougn my husband's health in- 
surance covers most of the memcal bills, we still face con- 
siderable hardships. We need my income to support our 
children and take care of our expenses. 

Unfortunately, my story is not unique • • * Parents of 
children with other disabilities have simUar problems 

* * * I have since heard of parents who have left their 
jobs, had to sell everything they own and had to move 
from citv to city to obtain tihe best care for their children. 
Many of these families are forced to consider institutional- 
ization or public assistance because of the lack of support 
and resources for us. 

Men are equally at risk of losing their jobs when they request 
family leave. Mr. David Wilt of York, Pennsylvania, told the Com- 
mittee how he lost his job .^hen he needed a few days of leave to 
take his recently adopted two month old daughter with Downs syn- 
drome to Children's Hospital in Washington, D.C., over a hundred 
miles away, for nugor heart bypass surgery. Mr. Wilt, a baker, had 
arranged with his employer to take three and a half days off, but 
on his final day he was told if he left he would be fired. Mr. Wilt 
has been unable to find another job and now stays home and takes 
care of his two handicapped children while his wife is employed 
full time. 

Stephen F. Webber, a coal miner and member of the executive 
board of the United Mine Workers of America, after describing his 
union's efforts to negotiate for f; .nily leaves, stated: 

Caring for a seriously ill child presents special pr-^blems 
to workmg miners. Treatment centers for serious illnesses 
such as cancer are often located in urban centers, forcing 
families in rural communities to travel great distances. I 
think in particular, of one coal miner I luiow, whose child 
has cancer, and who must travel nearly 400 miles it)und 
trip each month from his rural home to take his child for 
treatment at a medical center in Morgantown, West Vir- 
ginia. 

His testimony included other compelling examples, including that 
of a miner whose five year old son became comatose after choking 
on a piece of food and required twenty-four hour a day care, care 
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that the miner, a single parent and sole wage earner, had to pro- 
vide or arrange. 

Experts who testifed before the Committee in 1985 and 1986 con- 
finned the importance of family leave. Dr. T. Berry Brazelton, 
chief of the Child Development Unit at Boston's Children's Hospi- 
tal and associate professor of pediatrics at Harvard, and Dr. Elea- 
nor S. Szanton, executive director of the National Center for Clini- 
cs Infant Programs, provided support for leave to care for infants, 
explaining, in the words of Dr. Szanton: 

While children require careful nurturing throughout 
their development, the formation of loving attachments in 
the earliest months and years of life creates an emotional 
"root ^stem" for future growth and development. How 
are these attachments formed? Through the daily feeding, 
bathing, diapering, comforting and "ba^ talk" that are all 
communications utmost importance in beginning to give 
the child the sense that life is ordered, expectable and be- 
nevolent * * * In short, these factors aiffect the baby's cog- 
nitive, emotional, social and physical development * * * 
Once parents and babies do establish a solid attachment to 
each other, the transition to work and child care is likely 
to be easier for parents and for the child. Parents who 
have cared for their infant for several months are likely to 
understand a good deal about their child's unique person- 
ality and the kind of caregiver or setting which will be 
most appropriate. Babies, for their part, who have already 
begun the process of learning to love and trust their par- 
ents are better able to form— and to use— trusting, warm 
relationships with other adults. 

M ^1 Frank, director of the Infant Care Leave Project of the 
Yale Bush Center in Child Development and Social Policy, reported 
to the Committee on the 1986 conclusions and recommendations of 
the Project's Advisory Committee on Infant Care Leave. The Advi- 
sorv Committee echoed the views of Dr. Brazelton and Dr. Szanton, 
and concluded that the "infant care leave problem in the United 
* tates 's of a magnitude and urgency to require immediate nation- 
al action." Hie Advisory Committee, whose members include aca- 
demics and professionals in child development, health and busi- 
ness, recomirended a 6 month minimum leave, with partial income 
replacement for the first 3 months and benefit continuation and 
jobprotection for the entire leave period. 

The Committee was also provided the recommendations of the 
Economic Policy Council of the United Nations Association of the 
United States of America (EPQ. During 1984, the EPC, which is 
comprised of corporate executives, union presidents and academics, 
studied the economic and demographic trends transforming the 
fatiUy and labor force and issued a report in December of 1985 of 
its findings, entitled "Work and Family in the United States: A 
Policy Initiative." The EFC recommended a &-8 week job protected 
matcmitv leave, with partial income replacement; a 6 month 
unpaid, but job protected, parental leave; job protected disability 
leave for all workers; the provision of temporary disability insur- 
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ance to all workers; and the establishment of a national commis- 
sion on contemporary work and family patterns. 

THE EXTENT OP EXISTING FAMILY LEAVE POUCIES 

Many of the various aspects of family leaves, particularly with 
regard to pregnancy and parenting, have been extensively studied. 
However, currently, there is still no comprehensive study of the 
range of family leaves provided by American businesses. Many em- 
ployers provide "personal leave" which is often available for family 
crises such as the serious illness or death of a child or parent. Surh 
leave is almost universally unpaid and highly discretionary. Em 
ployees sometimes arc able to take their vacation leaves (a benefit 
that is usually paid) at times of such crises. Only a small percent- 
age of employers have policies providing a leave specifically for 
purposes of caring for ill family members. 

Tliere has been considerable study of those aspects of family and 
medical leave relating to pregnancy, m««temity and less frequently, 
paternity. Such leave has been the subject of litigation since the 
early 1960's, based upon Constitutional claims and Title VII of the 
Civil Rights Act of 1964, as women workers sought equal treatment 
m the work place. The amendment of Title VII in 1978, by the 
Pregnancy Discrimination Act (PDA), has especially had a signifi- 
cant impact on the perception of women as wage earners and on 
the availability and nature of both parental and medical leave. 
Under the PDA, an employer is prohibitsd from discriminating on 
the basis of pregnancy, childbirth and related medical conditions. 
The PDA further provides that "women affected by pregnancy, 
childbirth, or related medical conditions shall be treated the same 
for all employment-related purposes, including receipt of benefits 
under fringe benefit programs, as other persons not so affected 
but similar in their ^ility or inability to work." (42 U.S.C. sec. 
2000e-k.) 

This language requires that employers adhere to two basic prin- 
ciples. First, they must permit physically fit pregnant employees to 
continue to work just as any other physically fit employee would be 
permitted to work (traditionally, women were terminated or placed 
on mandatory unpaid leave early in pregnancy). Second, when they 
become physically unable to work because of a complication of 
pregnancy or due to childbirth and the recovery pericxl following 
childbirth, they are entitled to any sick leave, disability, health in- 
surance or other benefit extended to other employees who, because 
of a phybical condition, are unable to work. 

The result has Veen that employers, to comply with the law, 
permit pregnant women to work unless or until they are unable to 
work and then provide whatever compensation or leaves they pro- 
vide to other employees temporarily unable to work for medical 
reasons. As a practice matter, this means that many pregnant em- 
ployees work until they give birth and then are on medical leave 
(paid if the employer compensates other disabled workers of if 
there is a state Temporary Disability Insurance program) for the 
physical recovery period following childbirth (typically 6-8 weeks). 
Some employers provide an additional unpaid leave period follow- 
ing disability to allow a parent to stay home with a new baby. This 
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additional "parental leave'', if given, must, under Title VII, be 
available to parents of either sex. (Equal Einplo3rinent Opportunity 
Commission (EEOC) Compliance Manual section 626.6; see also, 
Ackerman v. Board of Education of the City of New York, 387 P. 
Supp. 76 (7th Dist. N.Y. 1974).) 

m response to litigation and the influence of the PDA, thousands 
of companies have reevaluated their personnel policies and imple- 
mented policies responsive to the needs of their changed work- 
forces. In addition, four of the five states which provide temporary 
wage replacement under a state Temporary Disability Insurance 
program (California, New Jersey, New York and Rhode Island) ex- 
tended their coverage to pregnancsr and childbirth related work dis- 
abilities. (The fifth state, Hawaii, included such coverage fit>m the 
inception of its state disability insurance program in 1969). These 
longstanding state pros^Zuua have proven to be both successful and 
costeffective wage replacement systems for workers who are 
unable to perform their jobs due to non-work related illnesses, iiyu- 
ries or other medical reasons. 

The employers who do provide these crucial leaves recognize the 
significant benefits that flow to employers from doing so. As Ms. 
Jeanne F. Kardos, director of employee benefits at Southern New 
England Telephone, explained in her testimony in support of this 
bill: 

There are several factors which caused us to develop our 
benefit philosophy with regard to maternity and parental 
care. Along with many leading companies m the country, 
we recognize that women with children are in the work 
force to stay. Whether they are single parents or not, they 
have special needs involving pr^anc^ and child-rearing. 
We've also responded to a heretofore ignored group— fa- 
thers who want to be involved with full-time chud-rearing 
at some point after birth or adoption. The special needs of 
these parents and more than that, the benefits which 
accrue to them and tiheir children from this early partici- 
pation in child-rearing, cannot be ignored anj^ more than 
the wisely accepted need for medical or pension benefits. 

In addition, one cf the most important concerns we 
share with our emplovees is an interest in their careers. It 
is clear that forcing them to choose between their children 
and their iobs, or to compromise on either, produces at 
least one loser— mavbe two. Adeauate disability and pa- 
rental leave can sonre these problems. The employee re- 
turns to the company whea he or she is preparea to do so, 
and the company retains an important asset. 

Lastly, we want our benefit plans to be recognized as 
progressive and competitive. We know that it will help in 
attracting talented individuals and if they are happy with 
their benefits, they'll want to stay with us. 

More large companies, like Southern New England Telephone 
and US West, realize that the company benefits when workers' 
are protected by adequate leave policies. Mr. James H. Stever, vice 
president for human aflairs at US West, an international company 
with tliree large r^onal te?ephone subsidiaries and over 70,000 
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employees, testified before the Committee. He stated that US West 
recognizes the role that each employee plays in contributing to die 
company's success and has developed six different types of leaves to 
meet the needs of its employees. 

While much concern has been expressed as to the ability of 
smaller businesses to provide unpaid leaves, severid small business 
owners have testified before the Committee that the benefits to 
even a small business outweigh whatever inconvenience or cost 
may be incurred. Ms. Gene Boyer, the owner of a small retail furni- 
ture store for over 30 years and the Small Business Administra- 
tion's 1985 Women's Business Advocate of the year, expressed her 
support of the bill fix>m the perspective of a small business owner 

The fact is we could less afford to lose these employees 
than to proidde them with maternity or [medical] leaves. 
The cost of training and orienting new employees is by far 
the greatest cost that the small business owner bears. The 
cost of keeping a loyal employee happy, healthy and able 
to preserve the family's sense of well-being pales 1^ com- 
parison. 

The National Association of Women Business Owners (NAWBO), 
which represents 3,000 women businesses owners across the coun- 
try, in recognition of their unique role in representing the interests 
of women who are also business owners, nas given considerable 
thought to a minimum stand^urd for the provision of family and 
medical leave. Ms. Mary Del Brady, the president of NAWBO, tes- 
t^ed diat * * every parent should be able to take time off work 
to have or adopt children or to care for seriously sick children 
without the fear of losing his or her job * * *", and felt that gov- 
ernment requirements in this area could even include small busi- 
nesses if limited to basic benefits, such as a six week unpaid leave, 
with which all busiensses would iie able to comply. 

Several recent studies on current parental leave policies were de- 
scribed at the Committee hearings. All of the studies on employer- 
provided family leaves have shown that while many employers 
permit parental leaves, a substantial percentage of employers of all 
sizes have yet to adopt such policies. The most recent study was 
conducted by the National Council of Jewish Women Center for the 
Child in 1987. The survey was conducted in 100 communities across 
the country and included responses fi*om over 2,000 employers of 
all sizes. Ilie NCJW study separated the experiences of employers 
with fewer than 20 employees and those with 20 or more employ- 
ees. The study found that 72 percent of women at firms of 20 or 
more and 51 percent of \/omen at firms with under 20 employees 
receive a minimum of 8 weeks of job protected medical leave for 
pr^nancy. Almost 40 percent of all of tV surveyed employers also 
provide an additional period of family leave to women. Although 
the differences in the provision of medical leave for pregnancy 
were significant for smaller and larger employers, there was little 
difference in the provision of family leave between varying sizes of 
einployers. 

These studies supplement the findings of two earlier surveys 
which focused on the policies of medium and large sized firms. Cat- 
alyst, a national non-profit research organization, conducted a 
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survey of the policies of Fortune 1500 companLa and issued its 
"Report on a National Study of Parental Leaves" in 1986. The Catr 
alyst survey, because it focused only on the country's largest com- 
panies, overstates the protections offered to new parents by em- 
ployers generally. Catalyst reported that 95 percent of the survey's 
respondents offered short-term disability or medical leave during a 
worker's (including a pregnant worker's) period of inability to per- 
form his or her job; almost all with full or partial pay. Of this 95 

Sircent, 90.2 percent continued all benefits during disability leave, 
oreover, 51.8 percent of the responding companies offered some 
unpaid leave to women for parenting (as distinct from the disabil- 
ity leave) and guaranteed their right to return; 40 percent to the 
same job, nearly 50 percent to a comparable job. One third of the^e 
emplc^ers offered four to six months leave and 7.2 percent offeree 
over SIX months of family leave. Despite the apparent conflict with 
Title Vn of the Civil Rights Act, only 37 percent of these compa- 
nies extended parental leave ri^ts to fathers and often on a differ- 
ent (and less extended) basis than to uiothers. Additionally, only 
27.5 percent of the respondents offered benefits to workers who 
adopt children. 

TTie Catalyst survey found that approximately 75 percent of the 
companies granting both kinds of leaves rerouted the work of em- 
ployees on leave and a large percentage of the companies hired 
temporaries to supplement their rerouting strate^ or to fully take 
over the absent employee's work. Significantly , 86.4 percent of the 
respondents stated that setting up a leave period and arranging to 
continue benefits was relatively ^isy. As part of its report to corpo- 
rations, Catcdvst recommended that companies provide disability 
leave, with full or partial pay, and unpaid parent leave for up to 
three months, with reinstatement to the same or comparable posi- 
tion after any leave. 

A survey of 1,000 small and medium sized firms, conducted in 
1981 by Sheila Kamerman and Alfred Kahn of the Columbia Uni- 
versity School of Social Work, provides an important companion to 
the Catalyst Study. According to Kamerman and Kahn less thim 
40 percent of all working women received paid disability leave for 
the six to eight week recovenr period after childbirth. This figure, 
which is far lower than the Fbrtune 1500 figures reported by Cata- 
lyst, probably reflects the fact that small and medium size employ- 
ers are less likely to provide disability benefits to any worker. 
(These findings may also reflect the earlier survey date of the (Co- 
lumbia Study, which was undertaken much closer in time to the 
April 1979 effective date of the PDA than was the Catalyst survey; 
smaller employers may not vet have adjusted their policies at the 
time of the first survey.) Eighty-eight percent of the companies pro- 
vided "maternity" leave, but only 72 percent formally guaranteed 
the same or comparable job and retention of seniority. 

Each of these studies, taken to^etiher, indicate that while many 
employers are successfully providing family and medical leaves to 
their employees, a significant percentage of employers have failed 
to provide such leaves. Employees of large companies are more 
likely to be provided with paid disability leave following childbirth, 
than are employees of small and medium sized firms. The small 
and medium size firms respond to new parent employees by provid- 
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ing unpaid "maternity leaves", a full third of which extend only 
for the period of the mother's physical inability to work. It is likely 
that many of those firms providing leave for that period of time 
also grant unpaid leave to other disabled employees and thus pro> 
vide the same benefit for both pregnancy and non-pregnancy relat- 
ed disability. A significant percentage of both Fortune 1500 compa- 
nies and the small and meiium companies studied by Kamerman 
and Kahn treat fathers seekingparental leave less favorably than 
mothers, in violation of Title vU These studies, more fundamen- 
tally, indicate the wide variation among emplovers, large and 
small, in the provision of parental, as distinguished from dii^ility, 
leaves, and the inadequacy of many leave policies. 

THE NEED FOR TEMPORARY MEDICAL LEAVE 

The need for a temporarjr medical leave policy arose long before 
the fundamental clumges in the workforce previously discussed. 
Workers and their families have always suffered inordinately when 
fired for medical reasons. However, the changed demographics 
have dramatically added to the harm caused by the lack of such a 
policy. The once traditional family which depended on the salary of 
a sole wage earner was and is severely affected by the loss of the ill 
workers job. But while this family has traditionally had a second 
parent available to help meet such emergencies, today a new class 
of workers exists without such backup support: single heads of 
household, who are predominantly women workers in low-paid jobs. 
For these women and their children, the loss of the woman's job 
when she is sick can have devastrating consequences. 

A roignant example of the harm inflicted when a seriously ill 
person is fired was recounted at the Committee hearings by Ms. 
Prances Wright. Despite 10 years of exemplary service as a retail 
manager of a clothing store in Virginia, she was fired after devel- 
oping cancer of the colon. She initially needed three months off for 
surgical procedures. Later, although she made every effort to ac- 
commodate the emplover's needs by scheduling chemotherapy 
treatments on weekends (keeping work loss to one day), and al- 
though she had been absent from work in her ten years with the 
comiMmy only two other times (for a total of three weeks), she was 
fired. The company did agree to pay her disability benefits and told 
her to file for Social Security disability benefits, despite the fact 
that her doctor believed she was able to work (an assessment with 
which the Social Securitv Administation agreed). The insurance 
company told her she coul J not work or she would lose her disabil- 
ity benefits. The two year interval before she was finally able to 
find new work was extrenialy difficult for her. As she said, 

Because of my illness, I lost my job, my self-esteem, my job 
satisfaction, as well as the continuity of a salary and bene- 
fits as a result of my job performance and seniority. I was 
angry and frust/ated. I had to fight against becoming 
bitter. I had to fight to keep my enthusiasm, vitality and 
desire to lead a productive and meaningful life based on 
m> own self-motivation and productivity. 

Subseouent events in the account of Ms. Wright reveal that com- 
panies that have fired workers with serious health conditions are 
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perfectly able to take a more generous approach. When Ms. 
Wright's company was taken over by a new owner, she was hired 
back; and this time, when she had a recurrence of the cancer, phe 
received five weeks of paid leave, and took her leave with the emo- 
tional and financial security of knowing her job was not at risk. In 
short, companies can comply with this l^islation with no signifi- 
cant costs. Indeed, the Committee views this legislation as ulti- 
mately reducing the individual, family, employer, and societal costs 
of senous health conditions. 

There are many similar stories of pregnant workers who have 
been fired when their employers refused to provide an adequate 
leave of absence. Ju t wh^n a mother faces increased medical and 
family expenses from the arrival of a new baby, she is forced out of 
the laJbor market. 

These accounts illustrate the human and economic costs to the 
individual, the family, the emp^er and society when workers witih 
serious health conditions ar? nred. The individual already beset 
with difficult medical problems must simultaneously face the loss 
of a job, salary, and benefits. Families are especially hard-hit as 
they struggle to meet increased expenses with decreased or no 
income, single piu^nt families having the f^reatest difficulty. 

The evidence indicates that only a mmority of firms actually 
take the harsh termination approach to such workers — further un- 
dermining the claim that this bill imposes unsupportable costs on 
employers. Rather, most employers can and do see that it is in 
their own economic interest to retain employees. A 1983 Bureau of 
National Affairs (BNA) report on personnel policies was particular- 
ly i*:structive. More than 90 percent of the firms surveyed in the 
report had specific provisions for unpaid medical leaves of absence. 
The bureau of National Affairs, Inc., Personnel Policies Forum, 
"Policies on Leave From Work" (June 1983). Further, among em- 
ployer's with provisions permitting unpaid personnel leaves of ab- 
sence, the employee's extended physical health problems were dted 
as the most common reason for granting such a leave. This is the 
very circumstance contemplated by the temporary medical leave 
provisions in the bill. Close to 80 percent of the finns allowed 
unpaid personal leaves for medical reasons, with nearly as h^h a 
proportion permitting unpaid leaves for alcohol or drug abuse reha- 
bilitation, or mental health problems. Moreover, the vast migority 
of firms permitted unpaid leave in excess of five months. 

Data supportive of the BNA results come from the 1986 report by 
Catalyst, ^'Report on a National Study of Parental Leaves." The 
Catalyst survey revealed that many employers ^o beyond the re- 
quirements of this legislation by providing paid medical leave. 
Ninety-five percent of the companies surveyed by Catalyst grant 
short-term disability leave (38.9 percent fiuly paid, 57.3 percent 
partially paid, and 3.8 percent unpEud); 90.2 percent of them contin- 
ue full benefits during the period; 80.6 percent of them guarantee 
the same or a comparable job. For these companies, leave length 
appears to be tied to the employee's medical condition. 

Another significant benent of the temporary medical leave pro- 
vided by this legislation is the form of protection it offers women 
workers who bes^ children. Since all employees who are temporari- 
ly unable to work due to serious health conditions are treated the 




27 



same under the bill, it does not create the risk of discrimination 
against pregnant women which is posed by legislation which pro- 
vides job protection only for pregnant women. Legislation for preg- 
nant women only gives employers an economic incentive to dis- 
criminate against women in hiring policies; legislation helping all 
workers equally does not have this effect. Thus, the Committee in- 
vokes not only Congress' power to regulate commerce under the 
Commerce Clause, but also its power to enforce the guarantees to 
equal protection and due process of the laws embodied in the Four- 
teenth Amendment. 

INTERNATIONAL AND STATE INITIATIVES ON FAMILY AND MEDICAL 

LEAVE 

The inadequacy of existing leave policies is perhaps most clearly 
seen when the family and related medical leave policies of the 
United States are compared to those of th( rest of the v. >rld. With 
the exception of the United States, virtually every industrialized 
country, as well as many Third World countries, have national 
policies which require employers to provide some form of maternity 
or parental leave. The United States' mcgor competitors already 
provide some form of paid leave. Japan provides 12 weeks of par- 
tially paid maternity leave. In Canada, women can take maternity 
leave for up to 41 weeks and receive 60 percent of salary for the 
first 15 weeks. All together, one hundred and thirty five countries 
provide at a minimum maternity benefits, 127 with some wage re- 

glacement. These policies are well established, with France, Great 
Britain and Italy having had laws requiring maternity benefits 

{)rior to Wor 1 War I, which are now part of more general paid sick 
eave laws providing benefits for all workers unable to work for 
medical reasons. Among the more industrialized countries ^' 
erage minimum paid leave is twelve to fourteen weekf / 
also providing the right to unpaid, job-protected leaves >ist 
one year. Leave is provided either through a national paid sick 
leave system or as part of a national family policy designed to en- 
hance and support families. These countries are moving rapidly to 
expand their policies to fathers, as highlighted by the nine Europe- 
an Economic Communitv countries which now provide parental 
leaves. The long-established practices of these countries stand in 
marked contrast to the complete lack in this country of a standard 
minimum policy for family leave. 

Since the introduction of federal femily and medical leave legis- 
lation, numerous states have begun to consider similar parental 
leave initiatives. These state initiatives have been recently bol- 
stered by the Supreme Court decision in California Federal Saoings 
and Loan Association v. Guerra, 479 U.S.— ,107 S. Ct. 683 (1987), 
which upheld the right of stetes to enact maternity leave laws. 
During 1987; 33 stetes, including the District of Columbia, consid- 
ered family Ij^ave legislation, four stetes passed parental leave laws 
and three passed maternity leave laws. Connecticut passed a 24 
week family and medical leave law for all stete employees. Oregon 
passed a law providing 12 weeks of unpaid parental leave for birth 
or adoption of a child for all workers employed by companies with 
25 or more employees. Minnesota passed a six week parental leave 
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law for birth or adoption covering workers at Arms with ^11 or 
more employees. Rhode Island's law provides 13 weeks of unpaid 
parental leave for birth, adoption or the serious illness of a child 
for all workers employed by firms of 50 or more. Iowa, Louisiana 
and Tennessee pa^ed maternity leave laws. These states join or 
supplement the 11 states that had previously enacted laws or r^u- 
iations protecting the right to maternity leave (Colorado, Hawaii, 
MoL^ana^ (>n%on, Connecticut, Kansas, New Hampshire, Massa- 
chusetts, Washington, California and Iowa). It is expected that 
many more stat^ will be considering family leave legislation 
during 1988. It also highlights the need for a federal minimum 
standard on family and medical leave to provide uniform and con- 
sistent coverage. 

THE FAMn.Y AND MEDICAL LEAVE ACT SETS A MINIMUM LABOR 

STANDARD 

The Family and Medical Leave Act addresses the new predica- 
ment facing families by turning to traditional labor law. It estab- 
lishes a minimum labor standard for leave to accommodate an 
overriding societal interest in assisting families, it is based on the 
same principle as the child labor laww, the minimum wage. Social 
Security, the safety and health laws, the pension and welfare bene- 
fit laws, as well as other labor laws which establish minimum 
standards for employment. Each of these standards arose in re- 
sponse to specific problems with broad implications. The minimum 
wage was enacted because of the societal interest in preventing the 
payment of exploitative wages. Employers were working children 
for long hours, under unsafe conditions, when the child labor laws 
were enacted. The SociaJ Security Act was based on the belief that 
workers should be assured of minimal pension benefits at retire- 
ment. The Occupational Safety and Health Act was intended to 
assure that workers would not oe subject to unsafe or unhealthy 
conditions at work. 

There is a common set of principles underlying each of these 
labor standards. In each instance, a federal labor standard directly 
addressed a serious societal problem, such as the exploitation of 
child labor, or the exposure of workers to toxic substances. Volun- 
tary corrective actions on the part of employers were inadequate, 
with experience failing to substantiate the claim that, left alone, 
all employers would act responsiblity. Finally, each law was en- 
acted with the needs of employers in mind. Care was taken to es- 
tablish a standard that employers could meet. 

It is always a minority of employers who act irresponsiblv. Most 
employers pay a living wage, take steps to protect the health and 
safety of their work force, and offer their employees decent bene- 
fits. A central reason that labor standards are necessary is to re- 
lieve the competitive pressure placed on responsible employers by 
employers who act irresponsioly. Federal labor stanoards take 
broad societal concerns out of the competitive process so that con- 
scientious employers are not forced to compete with unscrupulous 
employers. 

The Family and Medical Leave Act was drafted with each of 
these principles in mind and fits squarely within the tradition of 
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the labor standards laws which have preceded it. Rather than 
being a new and untested "mi ndated benefit'' as some critics have 
claimed, the bill draws on well established principles of law law. In 
the past, Congress has responded to changing economic realities by 
enacting labor standards that are now widely accepted without 
question. In drawing on this tradition, the FMLA proposes a labor 
standard to address a significant new reality in today s workplace. 

Explanation of the Compromise Bill 
introduction 

During subcommittee consideration of H.R. 925, Chairman Clay 
and ranking minority member Roukema stated their intention to 
work together with the Subcommittee members and others in an 
effort to reach a bipartisan compromise that would be brought 
before the full Committee. After extensive discussions which in- 
cluded several members of Congress, a compromise on the bill was 
reached between Representatives Clay, Roukema and ranking Com- 
mittee member James Jeffords (R- Vermont) that was ultimately in- 
corporated in the bill approved by the Committee. 

In approving the compromise, the Committee sought to achieve 
the three purposes set forth in section 2(b): (1) to balance the de- 
mands of the work place with the needs of the family and in so 
doing, promote the stability and economic security of the family; (2) 
to entitle employees to take reasonable family or medical leave for 
certain critical periods in the life of a family, and (3) to accommo- 
date the legitimate interests of employers. 

The Committee has listened to the testimony of many hard-work- 
ing and dedicjated employees who spoke of great economic and per- 
sonal hardship resulting fran inadequate leave provisions. Their 
testimony poignantly demonstrated the need for l^islation to guar- 
antee reasonable job protected leave for serious health conditions, 
early child«rearing, anu care-taking for family members in serious 
need. A broad coalition of women's, labor, disability, civil rights, re- 
ligious and other civic groups have endorsed both the original legis- 
lation and the compromise. 

The Committee has also listened to the testimony, both for and 
against the legislation, from employer associations as well as indi- 
vidual employers. Several employers testified in favor of the legis- 
lation, explaining how leave policies comparable to those in the bill 
have benefited their companies. Other employers expressed con- 
cern about the ability of small employers to accommodate a leave 
standard and the cost of providing such leave. Most of the changes 
made in the compromise bill address the problems that were raised 
by employers. 

FAMILY LEAVE 

The compromise bill makes available to employees up to 10 
weeks of unpaid "family leave" over a two vear period upon the 
occurrence of certain events critical to the life of a family. An em- 
ployee may take family leave upon the birth of their child or upon 
the placement for adoption or foster care of a child with the em- 
ployee. Family leave is also available when an employee needs to 
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care for their child or parent who has a "serious health condition". 
Tliese provisions allow employees to ake time off from work to 
care for their children or parents during times of acute family 
need, secure in the knowledge that they can return to their jote 
when the leave period is over. Family leave is available to employ- 
ees of either sex, preserving the Ciommittee's commitment to sex 
equality as well as statutory and Cionstitutional requirements. 

The amount of time allowed for family leave in the original bill, 
eighteen weeks, was based on the period that child development ex- 
perts suggested was the minimum time needed for newborns and 
parents to a4ju8t to one another. Dr. T. Beny Brazelton, chief of 
the Child Development Unit at Boston's: Jbildren's Hospital, rec- 
ommended a minimum of four and one half months, explaining 
that these early months involve crucial stages of development t\at 
are "predictable and are necessary for both the baby and for the 
parent before [there is] a secure attachment." This early period of 
adjustment provides a crucial opportunity for cementing a family. 
Such recommendations apply equally to adoption and foster care 
placements, where attaclunent, particularly if the child has been 
shifted among previous caretakers, is more difficult to achieve. In 
addition, parents require a sufficient period of time to make safe 
and adequate day care arrangem(-r.:» for their new child, often a 
challenging task given the opportunity of existing day care options. 

In the compromise bill, the family leave period has been reduced 
to 10 weeks in re^}>a^J9e to concerns raised by employers about ac- 
commodating the eig-iteen week minim^^m of the original bill. Em- 
ployers maintained that it was signiCjantly easier to a4ju8t work 
schedules or find temporary replacements over the shorter ^ime 
period. While net ideal from the employees' perspective, a ten ,/eek 
min^num repr "nts a middle ground between the family needs of 
worl ers and b mnloyer's business needs. Of course, employers 
are I'ree to, anc e encouraged to, provide longer leaves. 

The availabilit> of 10 weeks to care for a aon, daughter or parent 
with a serious health condition is also essential to the health of 
families. For example, a child or parent incapable of self-care who 
must undergo m^jor burgery mav require care while preparing for, 
undergoiiu; or recovering from the surgery. A family member with 
a terminal illness desperatelv needs not only the ph3^ical care but 
also the ^ motional support that only loved ones can provide. More- 
over, employees caring for the terminally ill child or parent have 
their own compelling emotional need to provide care, comfort and 
support in this most trjring of circumstances. 



The comprise bill provides for up to 15 weeks over a 12 month 
period of unpaid leave for workers temporarily unable to perform 
the functions of their positions due to serious health conditions. 
Leave would be available for the period of time an employee is 
"unable to perform the functions" of his or her ^'^lition because of 
either the underlying health conditicm or the ne<Ki to secure medi- 
cal treatment or supervision for thc"^ condition. 

The minimum length of medical leave, which was twenty-six 
weeks in the original bill, was shortened to fifteen weeks in the 
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^Qmpromise bill approved by the Committee. Again the length of 
leave was shortened to accommoda^ ^ concerns raised by employers 
that the longer period jf leave wab .yo burdensome. The original 
sponsors felt the longer period was justified because of the effect a 
prolonged serious illness combined with job loss ca have on a 
familv. Responding to concerns raised by employeio about the 
length of leavet the Conunittee adopted fifteen weeks as a reasona- 
bleground. 

The purpose of this provision is to help provide reasonable job se- 
curity to workers faioed with serious h^th problems, including 
megnancy and childbirth. The loss of a job at the onset of a serious 
health condition substantially increases the physical, emotional 
and financial strains on the worker and the family which is eco- 
nomically dependent upon the worker's income. Moreover, a 
worker -'ho has lost a job due to a serious ber th condition often 
faces future discrimination in finding a job wiiich has even more 
devastating consequences for the worker and his or her family. 

Those families most severely affected by the lack of a temporary 
medical leave are single-earner families with dependent children, 
whether a family with one wage earner and one homemaker, or a 
single-parent family. In such families, the loss of the wage earner's 
job at a time of high medical bills and emotional trauma can push 
the family into bankruptcy, homelessness, ox che welfare, unem- 
ploymmt or social security income systems. The single-parent 
family whose sole wage earner loss his or her job faces truly dire 
circumstances due to the lack of a second potential income to fall 
back on. The medical problems, loss of job and wages, and the care 
of dependent children must be faced alone. Dual-earners families 
are also frequently dependent on both incomes, and the loss of one 
earner's job due to a serious health condition can have conse- 
quences as disastrous as those afiecting the single-earner family. 

The temporary medical leave requiirement is intended to provide 
basic, humane protection to the family unit when it is most in need 
of help. It will also help reduce the societal cost bom by govern- 
ment and privfite charity. Individuals or families with a member 
who is jobless because of a serious health condition are likely can- 
didates for public assistance or private charitable relief. Holding a 
job open for a reasonable peiiod of time cignificantly improves the 
chances of recovery for an individual or family. Not only does such 
a recovery restore the family, but it also results in significant cost 
savings in social services. 

EXEMPnON OP SMALL SUSINES8 UNDER THE COMPROMISE 

A migor change in the compromise bill was to significcmtly 
expand the small employer exemption. Under the compromise, the 
bill will inititally cover only those employers with a total of fifty or 
more employees. The compromise requires that a Commission be 
e-^blished which must report to Congress within two years about 
the effect of familv and medical leave on sniall emlwers. After 
three years, the bill would cover employers with thirty five or more 
employees. Thus, Congress would have time to act on the report if 
appropriate prior to the lowering to the exemption. The use of a 
phase-in penod has been applied in similar legislation, including 
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Title Vn of the Civil Rights Act of 1964 and the Age Discrimina- 
tion Act of 1967. 

"lie exemption of employer with less than fifty employees means 
..idt 95 percent of all employers are excluded form the coverage of 
the bill and 44 percent of all employees are exempted. An exemp- 
tion of employers with less than thirty five employees excludes 92 
percent of all employers. (The GAO estimates that given the other 
coverage qualifications in the compromise, such as the one year of 
service req.urement and the key employee exemption, with the 
fifty employee exemption, the bUl wop'.d cover aporoximately 40 
percent of the workforce. See below.) iVhole concerned about the 
low coverage figures, the Committee, in recognition of the particiar 
problems faced by small emplovers, approved a compromise which 
exempts the small employer while providing coverage for workers 
employed my medium and large sized companies. 

The Commttee is confident that the bill would establish a norm 
which meet uncovered employers would try to match in order to at 
tract and retiun good employees. 

OTHER CHANGES BiAOE IN THE COMPROMISE 

Several other significant concessions to concerns raised by the 
business community were included in the compromise approved by 
the Committee. Under the new provisions, an employee is eligible 
for leave only after having worked for at least 1,000 hours and 
having been on the job for twelve months. Thus, the bill Joes not 
cover part time or seasonal employees working less ttiSL \ 1,000 
hours a year. This is the c^ame part time employee exclusion con- 
tained in the Employee Retirement Income Security Act of 1974 
(ERISA) which r^ulates the coverage and patidpation of workers 
in employer sponsored pension plans. 

The compromise also enables employers to exempt key employees 
from coverage of the bill if the employer can demonstrate a busi- 
ness necessity to do so. A key emplcwee is an employee who re- 
ceives a salary in the top 10 percent .)f the employer s workforce or 
is one of the five highest paid employees. The test for business ne- 
cessity is whether granting a key employee leave would cause 
grievous economic harm. The provision was added in response to 
the concern that sometimes a particular employee is of such vital 
importance that his or her absense would have a demonstrable and 
serious adverse economic imi^act on a business. 

Other provisions in the compromise clarified the original bill. Re- 
duced leave, which occurs wlien an employee stays on the job but 
works reduced hours, has to he mutuallv agreed upon between the 
employer and employee. For ourposes of determining the size of an 
employer, there is a geographic limitation of a 75 mile radius that 
applies to the aggregation of employees at different facilities. This 
provision recognizes the difHculties that an employer might have 
in reassigning workers to geographically separate facilities. In addi- 
tion, if two spouses work for the same employer they must share 
the family leave of one employee except when the leave is to care 
or a seriously ill chUd. In the case of leave for a serious medical 
condition, an employer mav require re-certification of the illness. 
Tlie damages an employer faces when there has been a violation of 
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the act may be reduced if the employer acted in good faith. Finally, 
the mandate of the commission established by the bill is modified 
so that its purposes include a specific study of the effects of the Act 
on small businesses as well as the efTect of family and medical 
leave policies in general. 

Prior to the compromise, provisions had been added to the bill in 
response to problems pointed out by the business community. Sev- 
eral of these provisions had been added during Committee mark-up 
in the 99th Congress and remain in the compromise bill. The bill 
continues to require that an employee notify an employer of his or 
her intent to take a leave when the necessity for either family or 
medical leave is foreseeable. In addition, when the necessity for 
leave is foreseeable, based on planned medical treatment or super- 
vision, the employee b required to make a reasonable effort to 
schedule the treatment or supervision so as not to unduly disrupt 
the operations of the employer. 

The bill includes extensive medical certification provisions. In ad- 
dition to the requirement that an employee provided certification 
of a serious health condition, the bill also entitles an employer, at 
its own expense, to require that an employee obtain the opinion of 
a second health care provider regarding the serious health condi- 
tion. 

It is the Committee's belief tlu.' the compromise bill properly ac- 
commodates the legitimate concerns of the business community 
while providing America's employees basic leave and job security 
rights when facing a period of great concern to their family. The 
compromise bill sets a uniform minimum standard for family and 
medical leave that is a carefully balanced and crucial accommoda- 
tion of work and family. The Conmiittee believes that such a st^id- 
ard is in the interest of employees, employers and families. 



The Committee believes that with the employer safeguards now 
included in the conipromise bill, possible short term costs to an em- 
ployer in accommodating the leave requirements will be more than 
offset in long terni savings. Expressions of concern about the costs 
imposed by the bill have often overlooked the expense of firing 
workers and hiring replacements. Placing aii employee on unpaid 
leave and hiring a temporary replacement or z^distributing the 
work within the firm is oftens less expensive thw iiring the cur- 
rent employee and hiring a permanent replacement. The bill wili 
increase the likelihood that employees will remain with an employ- 
er and the retention of a loyal workforce has been shown to result 
in productivity gains as well as savings on costs for recruiting, 
hiring, and training replacement workers. 

In addition to these direct employer savings, a minimum leave 
policy results in cost savings to families and society as well. In its 
1987 study "Costs to Women and their Families of Childbirth and 
Lack of rarentcd Leave", the Institute for Women's Policy Re- 
search found that the cost to women without leave, in lost wages 
and longer unemployment, averages $457 per individual over the 
two yeai'S after the birth of a child and a total cost cf $225 million 
for all women. T^e cost to society in transfer payments to women 
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who had or adopted children was estimated at almost $108 million 
a ^ar. 

The General Accountin|^ Office (GAO) has also substantiated the 
cost effectiveness of the bill. In response to a request from subcom- 
mittee Chairman Clay and rankinf^ minority member Roukema, 
the GAO conducted a cost estimate of H.R. 925, as modified by the 
compromise. Using 1987 census data to determine the number of 
workers potentially protected by the bill, the GAO conducted a 
survey of 80 firms in two metropolitan labor markets— Detroit, 
Michigan and Charleston, South Carolina— to obtain data on the 
practices and experiences of actual employers. 

The GAO determined that the bill s a^regate costs to all em- 
ployers with a workforce of more than fifl;y would be at most $188 
million annuallv. When the bill covers employers of 35 or more the 
annual cost only increases to $212 million. Tlie GAO found that 
most of this cost derives fit>m the continuation of health benefits 
provided for under the bill. Based on existing data and the experi- 
ence of the surveyed employers, the GAO found that little or no 
cost will arise fix>m repla- 'na workers on leave nor from losses in 
productivity. Their survey found that less than one-third (tf all 
workers to take leave are replaced and when they are rmlaced, the 
costs were either similar to or less than the wages of the workers 
on leave. 

While the costs of providing unpaid leave ar * lov7, the GAO 
found that the number of workers protected by such leaves are sub- 
stantial. The GAO calculated that approximate^ 1,675,C00 workers 
are l^!iely to be elkible to benefit trom unpaid leave under the 
conipromise (840,000 workers are likely to benefit fixmi leave for 
birth or adoption, 225,000 workers from leave to care for a serious- 
ly ill child or parent, and 610,000 workers from temporary medical 
leave). 

Finally, the GAO estimate likely overstates the costs of the bill. 
The GAO assumed that all workers who are eligible to take leave 
will take the fiill 10 weeks of family leave permitted. The GAO's 
own survey fcund that 84 percent of the women who took family 
and medical leave incident to childMrth or adoption returned 
within 10 weeks. The GAO also did not take into consideration the 
key employee exemption for the top 10 percent of salaried employ- 
ees. Nor did the GAO reduce its cost estanate for existing employer 
family and medical leave policies or state mandates. The GAO cost 
estimate confirmed that this legislation benefits a sign^cant 
number of workers with little cost to most employers. 

CoBfMrrTEE Views 

FAMILY LEAVE 

The biP provides for up to ten weeks of family leave over a two 
year period incident to the birth or placement for adoption or 
foster care of a child. Family leave may also be taken in order to 
care for a child, a dependent son or daughter over the age of eight- 
een or a parent who has a serious health condition. 

The phrase ''in order to care for'', in section lC3(aXlXC), is in- 
tended to be read broadly to include both physical and psychologi- 
cal care. Parents provide far greater psychological comfort and re- 
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assurance to a seriously ill child than others not so closely tied to 
the child. In some cases there is no one else other than the child's 
parents who could care for him or her. The same is often true for 
adult children caring for a seriously ill parent. Employees are thus 
assured the right to a period of leave to attend to their child's or 
parent's basic needs, both during periods of inpatient care and 
during periods of home care, when such child or parent has a seri- 
ous health condition. 

A father, as well as a mother, can take family leave because of 
the birth or serious health condition of his child; a son as well as a 
daughter is eligible for leave to care for a parent. Such leave can 
generally be taken at the same time, on an overlapping basis, or 
sequentially, as long as it is taken '"because of one of the circum- 
stances specified in section 103(a). Section 103 make it possible, 
among other things, for a father to take a family leave during his 
wife's chiidbrith and recovery, an especially crucial time, whether 
the wife is a homemaker or an employee on t<»' rary medical 
leave. More generally, it permits families to cho 'hich parent 
will attend to extraordinary family responsibility .-^ light of the 
familjr's preferences, needs, career concerns, anc oconomic consid- 
erations. 

In the case of a placement for adoption or foster care, under sec- 
tion 103(aXlXB), leave may be taken upon the actual arrival of a 
child or may b^in prior to arrival if an absence from work is re- 
quired for such a plac^ent to jproceed. 

The terms "son or daughter and "parent" in section 103 must 
be read in light of the dennitions of those terms in sections 101(11) 
and 101(12) of the bill. Many children in the United States today do 
not live i* traditional "nuclear" families with their biological 
father and iSother. Increasinglv, the people who care for children 
and who therefore find themselves in need of workplace accommo- 
dation for their child-care responsibilities are the child's adoptive, 
step, or foster parents, or their guardians, or sometimes sunply 
their grandparent or other relative or adult. This legislation deab 
with such families by tying the availability of "parental" leave to 
the birth, adoption, cr serious health condition of a "son or daugh- 
ter," and then defining the term "son or diaughter" to mean "a bio- 
logical, adopted, or foster child, stepchild, legal ward, or child of a 
person standing m loco parentis * * * (Sec. lOi(ll).) In choosing 
this definitional language, the Conunittee intends that the terms 
"son or daughter" and "parent" be broadly construed to ensure 
that the employees who actually have the day-to-day responsibility 
for caring for a ''son or daughter" or who have a biological or legal 
relationship to that ''son or daughter" are entitled to leave. 

An employee is also eligible for family leave to care for a son or 
daughter over 18 years of age if he or she has a serious health con- 
dition and is "incapable of self-care because of a mental or physical 
disability." (Sec. lOKllXB).) The bill recognizes that in special cir- 
cumstances, where a child has a mental or physical disability, a 
child's need for parental care does not end when he or she reaches 
18 years of age. In such circumstances, parents continue to have an 
active role in caring for their sons or daughterF over eighteen years 
of aee. A dependent adult son or daughter who has a serious health 
condition and who is incapable of self-caie because of a mental or 
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physical disability presents the same compelling need for parental 
care as the child under 18 years of age with a serious health condi- 
tion. The nature of the son or daughter's serious health condition 
wich would warrant leave under this provision would be similar to 
those warranting leave to care for sons and daughters under 18 
years of age and parents. 

Section 103(aXiXC) alao provides for a leave to care for an em- 
ployee's parent who has a serious health condition. Under this pro- 
vision, an employee could take leave to care for a parent of any age 
who» because of a serious mental or physical condition, is unable to 
care for his or her own basic hygienic or nutritional needs or 
safety. Examples include a parent whose daily livii^ activities are 
impaired by such conditions as advanced Alzheimer's disease, 
stroke, severe clinical depression or who is recovering from major 
surgery or in the final stages of a terminal illness. 

Fanuly leave may be men on a reduced leave basis if agreed to 
by the employee and employer as set forth in section 103(b). Any 
reduced leave scher^iUe agreed to shall not result in a reduction in 
the total amount of leave to which an employee is entitled. A "re- 
duced leave schedule" is defined as "leave scheduled for fewer than 
an employee's usual number of hours per workweek or hours per 
workday.^ (Sec. 101(8).) 

The availability of reduced leave is crucial if the purposes of 
family leave are to be carried out in some instances, the leave pro- 
vided bv this bill is unpaid. It is thus, as a practical matter, un- 
available to those families who simply cannot afford such a leave. 
If the choice is between full-time leave and no leave at all, these 
families, whose number is likely to be substantial, will be denied 
the important benefits of the leave. Reduced leave permits these 
families to experience some of the beriefits of the bill while main- 
taining economic self-sufficiency. We anticipate that reduced leave 
will o. t«n be perceived as desirable by employers who would o^n 
prefer to retam a trained and experienced employee part-time for 
the weeks that the employee is on leave rather than hire a full- 
time temporary replacement. 

Familv leave under section 103 shares a number of statutory 
terms, definitions and andllajry provisions with temporary medical 
leave under section 104. Moet centrally, section 103 grants fkmily 
leave to an employee for the care of a child or parent who has a 
"serious health condition," a term defined for purposes of both sec- 
tion 103 and 104 in section 101(10). Moreover, both sections 103 and 
104 provide that leave taken in connection with a serious health 
condition may be taken "intermittently when medically neces- 
sary." (Sections 103(aX3); 104(aX2).) Both provisions require, where 
the need for leave is foreseeable, that the employee provide the em- 
ployer with prior notice "in a manner which is reasonable and 
practicable," 103(eXl), (2XB), 104(dX2); and that health treatment 
and supervision be scheduled so as not to disrupt unduly th<; oper- 
ations of the employer. (Sections 103(eX2XA), 104(dXl).) 

Finally, the certification requirement of section 105 applies not 
only to temporary medical leave under section 104, but also to 
family lea^'e for serious health conditions under section 103(aXlXC). 
In each of these ins. -^nres of common language or common provi- 
sions, the policies, concerns and interpretations discussed in con- 
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nection with the temporary medical leave requirement apply to 
family leave as well. 

Section 103(d) (1) and (2), governing situations where an employer 
has a policy of paid family leave and providing for the substitution 
of paid leaves of various kinds for the unpaid leave mandated by 
this legislation, also has its parallel in section 104(c). Both provi- 
sions clarify that where an employer has a paid family or tanpo- 
rary medical leave policy, the remainder of the statutory period (up 
to 10 workweeks for family leave, up to 15 workweeks for medic^ 
leave) may be unpaid. The provisions on substitution of other types 
of paid leave diverge with respect to the type of paid leave that 
may be si^stituted. While both permit the substitution of paid va- 
cation leave, the family leave provision also allows substitution of 
paid personal leave and family leave while the temporary medical 
leave provision allows substitution of paid sick leave or medical 
(temporary disability) leave, in cases where these apply to the con- 
dition in question. As stated in section 104(cX2) nothing in the Act 
requires an employer to provide paid sick leave or medical leave in 
any situation in which the employer does not normally provide 
such leave. In both the case of family and medical leave, what is 
contemplated is that analogous leaves which are paid may be sub- 
stituted for the bill's unpaid leave in order to mitigate the financial 
impact of wage loss due to family and temporary medical leaves. Of 
course, the employer may not trade shorter periods of paid leave 
specified in subpart 2) of sections 103(d) and 104(c) for the longer 
pieriods prescribed by the Act; read together, subsections (1) and (2) 
of 103(d) and 104(c) mean that an employe? is entitled to the bene- 
fits of the shorter paid leave, plus any remaining leave time made 
available by the Act, on an unpaid basis. 

Finally, section 103(f) provides a limitation on the right to take 
family leave when both spouses are employed by the same employ- 
er. Under section 103(f), if both parents are employed by the same 
employer, the total amount of leave that the parents may together 
take is limited to 10 weeks, except when such leave is needed to 
care for a seriously ill child. Thit provision is intended to prevent 
any employer from being penalized for or discouraged from employ- 
ing marri^ couples. 



Unpaid temporary medical leave is provided only for workers 
with a "serious health condition." The definition of that term in 
section 101(10) is lm>ad and intended to cover various t3rpe8 of phys- 
ical p«id mental conditions. 

With respect to an employee, the term "serious health condition" 
is intended to cover conditions or illnesses that affect an employ- 
ee's hc»alth to the extent that he or she must be absent from work 
on a recurring basis or for more than a few days for treatment or 
recovery. Analogously, with respect to a child or parent, the term 
"serious health condition" is intended to cover conditions or illness- 
es that affect the health of the child or parent such that he or she 
is similarly unable to participate in school or in his or ^er regular 
daily activities. 
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The term "serious health condition" is not intended to cover 
short-term conditions for which treatment and recovery are very 
brief. It is expected that such conditions will fall within even the 
most modest sick leave policies. Conditions or medical procedures 
that would not normally be covered by the l^islation include 
minor illnesses which last only a few days and sumcal procedures 
which typically do not involve hospitalization and require only a 
brief recovery period. Complications arising out of such procedures 
that develop into "serious health conditions" will be covered by the 
Act. It is intended that in any case where there is doubt whether 
coverage is provided by this Act, the general tests set forth in this 
paragraph shall be determinative. Of course, nothing in the Act is 
intended or may be construed to modify or affect any law prohibit- 
ing discrimination on the basis of race, religion, color, national 
origin, sex, age, or handicapped status, as section 401 clarifies. 

Examples of seiious health conditions include heart attacks, 
heart conditions requiring heart bypass or valve operations, most 
cancers, back conditions requiring extensive therapy or surgical 
procedures, strokes, severe respiratory conditions, spinal injuries, 
appendicitis, pneumonia, emphysema, severe arthritis, severe nerv- 
ous disorders, iiyuries caused serious accidents on or off the job, 
ongoing pr^nanor, miscarriages, complications or illnesses related 
to pregnanqr, such as severe morning sickness, the need for prena- 
tal care, childbirth and recovery from childbirth. All of these condi- 
tions meet the general test that either the underlying health condi- 
tion or the treatment for it requires that the employee be absent 
from work on a recurrii^^ basis or for more than a few days for 
treatment or recover^ They also involve either inpatient care 
contmuing treatment or supervision by a health care provider, and 
frequently involve both. For example, someone who suffers a heart 
attack gp^erally requires both inpatient care at a hospital and on- 
going medical supervision after being released from the hospital; 
the patient must also be absent from work for more than a few 
days. Someone who has suffered a serious industrial accident may 
require initial lengthy treatment in a hospital and periodic physi- 
cal therapy under medical supervision thereafter. A cancer patient 
m^ need to have periodic chemotherapy or radiation treatment, 
and a patient with severe arthritis may require periodic treatment 
such as physical therapy. A pregnant patient is generally unde^ 
continuing medical supervision before childbirth, may require sev- 
eral days off for severe morning sickness or other complications, re- 
ceives inpatient care for childbirth and several days thereafter, and 
is under medical supervision requiring additional time off during 
the recovery period from childbirth. The legislative history of the 
Pregnancy Discriminatbn Act established that the medical recov- 
ery period for a normal childbirth is 4 to 8 w(!eks, with a longer 
period where surgery or other complications develop. 

All of these health conditions require recurring absences of more 
than a few days from work either for the condition or ope.-ation 
itself or for continuinR meJical treatment or supervision (e.g., phys- 
ical therapy for accidfent victims or severe armritis patients). Be- 
cause continuing treatment or supervision may sometimes take the 
form of intermittent visits to the doctor, section 104(aX2) of the bill 
specifically permits an employee to take the leave "intermittently 
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when medically necessary." Only the time actually taken is charged 
against the employee's entitlement. 

Section 104(d) of the bill accommodates employer needs in ''any 
case in which the necessity for leave under this section is foreseea- 
ble based on planned medical treatment or supervision", by requir- 
ing the employee to make a reasonable effort to schedule the treat- 
ment or supervision so as not to disrupt unduly the employer's op- 
erations (subject to the approval of the employee's doctor or other 
health care provider) and in addition, to give the employer prior 
notice of the treatment or supervision in a manner which is rea- 
sonable and practicable. By "reasonable and practicable", the Com- 
mittee intends for the employee to give notice in a timely manner 
and in sufficient time for an «^mployer to make suitable arrange- 
ments for the employee's leave so as to avoid undue disruption to 
the emplover. 

This subsection (104(d)) clarifies that the section 104(a) require- 
ment concerning the employee's inability to perform his or her iob 
functions due to a serious health condition contemplates inability 
caused either by the underljdng condition or by the need to receive 
medico 1 treatment or supervision for it. Someone requiring treat- 
ment supervision that can be scheduled to accommodate the em- 
ployer's convenience obviouslv may not have a condition which at 
the time of making the scheduling decision prevents the employee 
from performing the functions of me job (i.e., someone who needs a 
hernia operation or prenatal care or has early cancer). However, 
such an employee does need medical treatment or supervision and 
must at some point be absent from work to receive it, and hence is, 
at the time of receiving treatment or su^rvision, ''unable to per- 
form the functions of such employee's position." A narrower con- 
struction of the operative language of section 104, under which 
leave would be available only when the employee literally was so 
physically or mentally incapacitated that he or she could not work, 
would deny protection for leaves for treatment or supervision es- 
sential to avoid that very incapacity or fadlitate recovei^ from it, a 
construction that is contrary to common sense and would seriously 
undermine the purposes of the bill. 

Another provision designed to accommodate employer needs is 
found in section 105, concerning certification of the serious health 
condition. This provision is designed as a check against employee 
abuse of the temporary medical leave. Thus, the employer may re- 
quire the employee to provide certification by the employee's own 
health care provider who, under section 101(7), can be a person li- 
censed to provide health care services or someone determined by 
the Secretary of Labor to be capable of providing such services. The 
Secretary of Labor shall issue regulations determining those per- 
sons capable of providing health care services. 

The reouired content of the certification parallels those already 
in general use by insurers and is to include the date on which the 
condition b^an, its probable duration, and the medical facts con- 
cerning the condition. In cases of medical leave, the certiification 
must also state that the employee is unable to perform the hmc- 
tions of his or her position. In cases of family leave to care for a 
seriously ill clald or parent, the certification shall also contain an 
estimate of the amount of time the employee is needed to care for 
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the child or parent. In addition, if the employee's serious health 
condition prevents him or her from performing his or her job func- 
tions, section 106(d) clarifies that the employer and employee are 
fn^ to agree to an alternative job which the employee is able to 
perform despite the condition. In this instance, the employer is also 
free under section 105(c) to request (but not require) the employee 
to provide additional certification concerning the "extent to which 
the employee ia unable to perform the functions of the employee's 
position". Section 106(d) specifies, however, that performance in the 
alternate job, if agreed to, does not constitute use of the temporary 
leave. Fiimlly, under section 105(d), if the emp)oyer has reason to 
question the origbial certification, the employer may, at its own ex- 
pense, require a second certification from a different health care 
provider chosen by the employer. Such a health care provider may 
not be employed by the employer on a r^^lar basis. Under section 
105(e), the employer may require reasonable periodic recertifica- 
tions. The certification sludl, when possible, be provided in advance 
or at the commencement of the leave. If the need for leave does not 
allow for this, such certification should be provided reasonably 
soon after tiie commencement of the leave. 

Under section 104(b), temporary medical leave may be unpaid, 
except to the extent that an employer already provides a paid tem- 
porary medical leave benefit. But section 104(cXl) permits an em- 
ployer who provides paid temporary medical leave for a period of 
fewer than 15 work weeks a year, to provide the additional weeks 
of leave n^ed to attain the full 15 week leave on an unpaid basis. 
Section 104(c)(2) also permits either the employee or the employer 
to elect to substitute any of the employee's accrued paid vacation 
leave, sick leave, or medical leave .or any part of the 15 week 
period, except that the employer is not required by this Act to pro- 
vide paid sick leave or medical leave in any situation in which the 
employer does not normally provide such leave. 

EMPLOYMENT AND BENEFTTS PROTECTION 

An employee taking either family or medical leave under this 
bill is "entitled, upon return from such leave," to restoration to his 
or her previous position or an "equivalent position with equivalent 
benefits, pay, and other terms and conditions of empoyment." (Sec. 
106.) This provision is central to the entitlement provided in this 
bill. The right to restoration extends until the expiration of the 
leave provided for in the Act. If an employer permits a leave to 
extend beyond the required period under the Act, the right of res- 
toration provided under this Act does not extend during such addi- 
tional period. 

The Committee recognizes that it will not always be possible for 
an employer to restore an employee to the precise position held 
before taking leave. On the other hand, employees would be greatly 
deterred from taking leave without the assurance that upon return 
from leave, they will be reinstated to a genuinely equi^ent posi- 
tion. Accordingly, the bill contains an appropriately stringent 
standard for assigning employees retuminjg from leave to jobs 
other than the precise positions which they previously held. First, 
the standard of "equivalence"— not merely "comparability" or 



ERIC 



79 



41 

"similarity"— necessarily requires a correspondence to the terms 
and conditions of an employee's previous position. Second, the 
standard encompasses all "terms and conditions" of employment, 
not just those specified. This standard for evluating job equivalence 
under section 106(aXlXB) parallels title VH's standard for evaluat- 
ing job discrimination in 42 U.S.C. sec. 2000e-2(aXl), which prohib- 
its discriminat[ion] with respect to [an employee's] compensation, 
terms, conditions, or privileges of employment. For purposes of job 
equivalence, the Committee intends that the statutory language 
contained in section 106(aXlXB) of this Act shall be interpreted as 
broadly as similar language in section 703(aXl) of Title Vn. 

Section 106(aX2) makes explicit that an employer may not de- 
prive an employee who takes leave of benefits accrued before the 
date on which the leave commenced. Nothing in the bill, however, 
should be construed to entitle an employee to the accrual of any 
seniority or benefits during any period of leave, nor does this sec- 
tion entitle \he restored employee to any right, benefit, or position 
of employment other than any right, benefit or position to which 
the employee would have been entitled had the employee not taken 
leave. (Sec. 106(aX3XAXB).) This me ms that, for exaim)le, if but for 
being on leave, an employee would have been lead off, the employ- 
ee's entitlement to be rehired is whatever it would have been had 
the employee not been on leave. 

Under section 106(aX4), the employer may have a formal compa- 
ny policy which requires all employees to dt>tain medical certifica- 
tion from the employee's health care provider that the employee is 
able to resume work. 

Section 106(b) contains a limited exemption from the reauire- 
ments of sections 103 and xC4 for certain highly compensated em- 
ployees. An employee is to be considered highly compensated if 
such salaried employee is among the high^ paid 10 percent of em- 
ployees or one of the 5 highest paid employees of the employees 
employed by the employer within 75 miles m the facility at which 
the employee is employed. For such employees, restoration may be 
denied if (A) such denial is necessary to prevent substantial and 
grievious economic injury to the employer's operations, (B) the em- 
ployer notifies the employee of its intent to deny restoration on 
such basis at the time the employer determines that such ii\jury 
would occur, and (C) ir any case in which the leave has com- 
menced, the employee elects not to return to emplojinent after re- 
ceiving such notice. In measuring grevious economic harm, a factor 
to be considered is the cost of losing a key employee if the leave is 
not granted. A key employee who takes leave is still eligible for 
contmuation of health benefits although such employee may not be 
eligible for reinstatement. 

Section 106(c) requires an employer to maintain health insurance 
benefits during periods of family and medical leave at the level and 
under the conditions coverage would have been provided if the em- 
ployee Iiad continued in employment continuously from the date 
the employee commenced the leave until the date of job restora- 
tion. The employer must maintain such coverage under any group 
health plan, as defined in section 162(iX3) of the Internal Revenue 
Code of 1954. Nothing in this section requires an employer to pro- 
vide health benefits if it does not already do so at the time the em- 
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Eloyee commences leave. Section 106(c) is strictly a maintenance of 
enefits provision. It should be noted, however, that if an employer 
establishes a health benefits plan during an employee's leave, sec- 
tion 106(c) should be read to mean that the entitlement to health 
benefits would commence at the same point during the leave that 
the employee would have become entitled to such ben^ts if still on 
the job. Leave taken under this Act does not constitute a qualifying 
event (as defined in section 603(2) of the Employee Retirement 
Income Security Act or 1974) under the continuation of health ben- 
efit provisions contained in Title X of the Consolidated Omnibus 
Budget Reconciliation Act of 1985 (P.L. 99-272). However, a qualify- 
ing event may occur when it becomes known that an employee is 
not returning to employment and therefore ceases to qualify for 
health benefits under this Act. 

Section 106(d) permits an employer and an employee to mutually 
agree to alternative employment provided that such agreement 
does not reduce the employee's period of entitlement to unpaid 
medical leave under the Act. Nothing in this section shall preclude 
an employer who provides paid medical leave from offering alter- 
native employment on conditions other than required by this sec- 
tion to an employee on paid leave. However, if an employee refuses 
such an offer of alternative employment, the employee retains the 
right to unpaid leave. 

BiAINTENANCE OF HEALTH BENEFFFS UNDER MULTIEMPLOYER PLANS 

Section 106(c) of the bill requires an employer to maintain cover- 
age under any group health plan for the dure tion of the employee's 
family or temporary medical leave, at the level and under the con- 
ditions, coverage would have been provided had the employee con- 
tinued in employment continuously from the date when the leave 
commenced untU the date the employee is restored or, if earlier, 
the date on which his or her employment would have terminated. 
In the case of an employer that contributes to a multiemployer 
health plan (i.e., a health plan to which more than one employer is 
required to contribute and which is maintained pursuant to one or 
more collective bargaining agreements), this requirement means 
that the employer by which the employee is employed when he or 
she takes the leave must continue contributing to the plan on 
behalf of that employee for the duration of the leave, as if the em- 

Elqyee had continued in employment throughout the period of 
Jave. This is the rule unless the plan expressly provides for some 
other method of maintaining coverage for a period of family or 
temporary medical leave. The employee's benefit rights shall con- 
tinue to be governed by the terms of the plan. 

Regardless of whether an employer is obligated to contribute to a 
multiemployer health plan on behalf of its employees pursuant to a 
collective bargainiiig or other agreement, the terms of a plan, or 
under a duty imposed by labor-management relations law, the em- 
ployer, unless the plan expressly provides otherwise, shall for the 
duration of the leave period be obligated to continue contributing 
as if the emplorjree were not on leave, notwithstanding any terms of 
any collective bargaining or other agreement to the contrary, and 
the employee shall look to the plan for his or her benefit rights. 
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The Committee recognizes that multiemployer plans need to re- 
ceive contributions to finance benefit coverage. To ensure that a 
plan receives employer contributions, the obligation to contribute 
imposed by the bill, like other statutory obligations imposed by cur- 
rent law, shall be considered an obligation enforceable under 29 
U.S.C. sec. 1145 (relating to delinquent contributions to multiem- 
ployer plan). This is not intended to preclude any other means of 
enforcement that the plan may provide or be entitled to pursue, 
but to vest a plan with an absolute right to invoke section 1145. 

During that period of leave, the employer shall make contribu- 
tions to the plan at the same rate and in the same amount as if the 
employee were continuously employed. Unless the contrary is 
clearly demonstrated by the employer (or by the plan, where appro- 
priate), it shall be assumed that the employee would have contin- 
ued working on the same schedule, at the same wage or salary, and 
otherwise under the same terms and conditions as he or she nor- 
mally worked before going on leave. So, for example, if the employ- 
ee normally worked 160 hours a month before taking family or 
temporary medical leave and the employer is obligated to contrib- 
ute to a multiemployer health plan at the rate of $L25 an hour, 
the employer would be obligated to continue contributing to the 
plan on behalf of the employee during the leave period at the rate 
of $1.25 an hour for 160 hours a month, unless the employer clear- 
ly shows that the employee would have worked fewer hours, or the 
plan clearly shows that employee would have worked more hours, 
had he or she not been on leave. 

A plan may adopt more specific rules governing an employer's 
contribution obligation during the leave period. For example, a 
plan may adopt a rule that an employee's normal number of work 
hours a month is the average number of work hours a month over 
the month (or a period of months) immediately orior to the employ- 
ee's leave period. A plan could adopt rules which accommodate its 
particular reporting period (e.g., monthly, weekly). Also, the Com- 
mittee intends tiiat an employer shal? provide the plan with what- 
ever informrtion ip appropriate to assist the plan in determining 
an employee's status and whether the employer has an obligation 
to contribute on behalf of the employee. 

The bill does not give an employee on family or temporary medi- 
cal leave any greater rights or benefits under a multiemployer plan 
than an employee who is not on such leave. The same conditions of 
coverage shall apply to an employee on such leave as apply to an 
employee who is not on such leave from the employer. 'This in- 
cludes any cbligations and conditions with respect to employee con- 
tributions. 

And, of course, these obligations apply only with respect to an 
"eligible employee" within the meaning of section 101(3) of the bill; 
that is, an employee who has met the length of employment stand- 
ard. Neither the employer nor thr multiemployer plan has any ob- 
ligation under the bill with respect to persons who are not ''eligible 
employees." 
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PROHIBITED ACTS 

xiic Committee recognizes the possibility that an employee in 
certai:i circumsances, may seek to induce an employee not to ti^ke 
the entitled leave or to retaliate against an employee for takir^g 
leave. The bill makes clear that an employer's inter^rence with or 
attempts to restrain or deny the exercise of or the attempt to exer- 
cise any right provided by this Act is unlawiul. This prohibition in* 
eludes, but is not limited to, threats of reprisal or discrimination 
against any individual for opposing any practice made unlawful by 
this Act. 

It is also unlawful for an employer to discharge or iii any other 
manner discriminate against an employee because such emplovee 
has filed a charge, has instituted a proceeding under or related to 
the bill, has given or is about to give information in connection 
with any inquiry or proceeding relating to a right provided under 
this bill or has testified or is about to testifjr in any inquiry or pro- 
ceedin<^ relating to a right provided under this bill. 

ADMINISTRATIVE PROVISIONS AND CIVIL REMEDIES 

temporary medical and family leave provisions are time spe- 
citic in two important respects: first, by the duration the leave 
oiice granted, and second, if not granted in a timely manner the 
right is efTectivly lost. Cognizant of the time specific nature of xhe 
rights created, the bill contains an enforcement scheme designed to 
provide the most readily available and timelv enforcement system 
possible. It is, therefore, the clear intent of the Committee that all 
time requirements set forth in the bill be expeditioush met, and 
that every effort be made to act expeditiously in resolving these 
cases. 

Tn'^ basic conponents of the Act's enforcement mechanisms are 
adm jstrative invcsti^tion and hearings cortaining strict dead- 
lines, alternative judicial enforcement, and the requirement of sig- 
nificant remedies for noncompliance. The availability of an admin- 
istrative scheme means that aggrieved employees will have access 
to an already existing Department of Labor structure manda.>ed to 
investigate and prosecute their claims. At the same time, th^ impo- 
sition of strict ame deadlines for action will avoid many of the 

J problems of delay and inaction that often plague administrative en- 
orcement. It is me Committee's intent that all civil remedies apply 
to state employees as well, including the right to sue their employ- 
ers. 

Just as important is the relief provided. Providing for the award 
of attorney's fees to prevailing parties will ensure both that attor- 
neys will be willing to represent emplovees to assert their rights 
under the Act and that employers will be deterred f^om violating 
the provisions of the law. Similarly, the provision of mandatory 
money damages serves the dual purposes of (1) ^nsurinff that em- 
plovees will br recompensed for their actual losses and ite pain 
ar sufferinjg in being denied leave and thus having to initiate 
legcu action in order to assert their rights and (2) adding to employ- 
ers' incentives to c^tmply. Actual losses include any actual expenses 
resulting from a denial of medical benefits in violation of the provi- 
sions of this Act. It is the Committee's intent that the relief author- 
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ized in this section be available agaii x state employers to the full 
extent that is Constitutionally permissible. 

An individual who believes he or she has been denied any of the 
rights guaranteed by the Act (including but not limited to restora- 
tion to the same or equivalent position following a temporary 
family or medical leave, or mFintenance of health insurance bene- 
fits during the leaveX or who has reason to believe that he or she 
will be denied any such rights, may file a charge with an office of 
the Department of Labor or may bring a civil action to enforce the 
provisions of this Act. An administrative charge must be filed 
within one year of the violation. Charges may be filed on behalf of 
a person or a class of individuals. The Secret y of Labor must in- 
vestigate the charge and make a determination within 60 days; if 
the determination is that there is a reasonable basis for the charge, 
the Secretary must issue and prosecute a complaint. An on-the- 
reconl hearing befo'/e an administrative law judge ("ALJ") must 
begin within 60 divys of the issuance of the complaint (unless the 
ALJ has reason fx> believe that the purposes of the Ad would be 
best furthered »>y allowing more time to prepare for a hearing). 
The ALJ's findings, conclusions, and order for relief must be issued 
within 60 days of the hearings' end. The ALJ's decision becomes 
the A.aal agejcy decision unless appealed and modified by the Sec- 
retary; the fmal agency decision may be reviewed in a federal court 
of appeals. If no such leview is sought, the Secretary may petition 
the appropriate federal district court for enforcement of the final 
agency o/der. 

If the Secretary has dismissed or failed to take action on a 
charge within 60 days after filing, the individual who filed the 
charge nu y ciect to file an action directly in federal or state court, 
instead of continuing with the administrative enforcement proce- 
dure. The individual may alfo elect to proceed in court if the Secre- 
tary, at any point in the administrative procedure, fails to fulfill 
hip or her d>ligations under the Act. 

A charging party may before the commencement of the 
hearing, to be a party. Thip will allow that party to present evi- 
dence and testimony and to participate fully in the subsequent pro- 
ceedings in the case. Such election does not, however, relieve the 
Secretary of his or her duty to prosecute the complaint. 

At any time between the filing of a charge and the issuance of 
the ALJ's findings and conclusions, the parties may negotiate and 
agree to a settlement. Before the issuance of a complaint, any such 
agreement entered into by the charging party and the charged em- 
ployer is effective, unless the Secretary determines within 30 days 
after notice of the settlement, that such is not generally consistent 
with the purposes of this title. Mter the complaint has been issued, 
it is the Secretary's duty to prosecute the complaint and conse- 
quently any settlement agreement will be negotiated between the 
Secretary and the party charged. Such agreement may not be en- 
tered into over the objectic . of the charging party, unless the Sec- 
retary determines that the settlement provides a full remedy fot 
the charging party. 
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COMBOSSION ON FAMILY AND MEDICAL LEAVE 

Title E of this Act establish es a bipartisan commLLsion, to be 
known as the Commission on Family and Medical Leave, to con- 
duct a comprehensive study of existin'* and proposed family and 
medical leave policies and die potential costs, benefits, and impact 
on productivity of such policies on businesses, espedally businesses 
which employ fewer than 50 employees. The Cdmmissica will be 
composed of 12 voting members and 2 ez-ofiicio members The r 
jority and minority leadersnip of the House of Representatives tuiU 
the Senate shall each appoint one member of Congress to the Com- 
mission Hnd two additional Commission members selected by virtue 
of their cicpertise in family, medical and labor-management issues, 
including small business representatives. The Secretary of Health 
and Human Resources and the Secretary of Labor sb-'Jl serve as 
nonvoting er -officio members. 

It will be the task of the Commission to explore the relevant 
fauiilv and medical leave issues and options and to make recom- 
mendations to Congress within two ye^ra of its first meeting. The 
two year study period is timed so as to provide Congress with an 
additional year to consider the report of the Comnussion prior to 
the change in the small employer exemption to ca/erage of employ- 
ers with 35 or more employees. 

BOSCELLANEOUS 

Title IV of the Act contains miscellaneous provisions concerning 
the effect of this legislation on other legislation and or existing em- 
plo^ent benefits, encouraging more generous leave policies, re- 
lations, and effective dates. Section 401(a) ^jnerally pnmdes that 
nothing in the Act shall be construed to modify or affect in any 
way anv Federal or state law prohibiting discrimination on the 
basis of race, religion, color, national on^, sex, ai^e or handi- 
capped status. Thus, for example, nothing in this Ic^lation may 
be read to affect or amend Title VII of the 1964 Qvil ^hts Act, 42 
U.S.C. sec. 2000e et seq., as amended by P.L. 95-555, 92 Stat. 2076 
(1987). 

The bill is also not intended to modify or to affect the Rehabilita- 
tion Act of 1973, as amended, or the regulations concerning em- 
ployment which have been promulgated pursuant to that statute. 
Thus, the leave provisions of this bill are wholly distinct fit>m the 
reasonable accommodation obligations of employers who receive 
Federal financial assistance, whc contract with the Federal govern- 
ment, or of the Federal government it8e?f. Employees with disabil- 
ities who meet essential job requirements may request such accom- 
modations as Job restructuring or t he modification of equipment 
under the 1973 Act. See, e.g., 45 CFR Sec. 84.11 et seq. The purpose 
of the Act is simply to apply the leave provisions of the bill to all 
employees and employers within its coverage, and not to modify al- 
ready existing rights and protections. 

Section 401(b) deals with state and local laws, and makes clear 
that state and local laws providing <?reater leave rights than those 
provided herein (assuming state and locd compliance with all 
other Federal laws) may continue to exist. Thus, for exaiuple, if a 
state were to guarantee a longer period of family leave to all em- 
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ployees or to make it a paid leave, nothing in ' Act could be read 
to supersede the state law. 

Similarly, sei^tion 402(a) specifles that eini'Io^^ers must continue 
to comply with collective Imrgaining agreements or employment 
benefit plans providhig greater benefits than the Act. Conversely, 
section 402(b) makes clear that rights under the Act cannot be 
taken away hy collective bai^aining or employer plans. 

Finally, section 404 provides that the Secretary of Labor may 
prescribe the necessary regulations for family and temporary medi* 
cal leave, and section 405 sets forth the Act s effective dates. Gen- 
eraUy, with two exceptions, the Act goes into effect six months 
aftei^ the date erf* enactment. However, the Title creating the Com- 
mission goes into effect iumediately; and where there is a collec- 
tive barraining agreement in effect on the date of enactment. Title 
I (providmg the unpaid family and temporary medical leave) goes 
into ^ect on either the date the agn ament terminates, or one 
year after the date of enactment, whichever occurs earlier. 

CONGBnSIONAL BUDGET OFFICE ESTIMATE 

In compliance with clause 20X3X0 of flule XI of the Rules of the 
House of Representativps, the estimate prepared by the Congres- 
sional Budget Office pursuant to section 403 of the Congressional 
Budget Act of 1974, submitted prior to the filing of this report, is 
set forth as follows: 

U.S. Congress, 
Congressional Budget Office, 
Washington, DC, February 1, 1988. 

Hon. Augustus F. Hawkins, 

Chmrrrjan, Committee on Education and Labor, 

House of Representatives, Washington, DC 

Dear Mr. Chairman: The Congressional Budget Office has re- 
viewed H.R. 925, the Family and Medical Leave Act of 1987, as or* 
dered reported by the House ConuniHee on Education and Labor 
on November 17, 1987. 

TTTLE I 

Title I of H.R. 925 would hUow a pnvate sector employee, and 
any employee not covered under Title 11, up to ten weeks* leave 
without pay during any ^month period, in addition to any other 
leave, because of the birth of a son or daughter The placement of a 
child for adoption or foster care with the employee would also enti* 
tie the employee to this leave. In addition, and employee could 
claim this leave to care for a seriously ill son or daughter. Title I 
would also pennit the employee up to 15 workweeks of temporary 
medical leave in every 12-month period dae to a serious health con* 
dition preventing the employee from performing the functions of 
his or her position. Title I would not apply to any employer of less 
that 50 workers during the first f iree years after enactment or to 
any employer crff less than 35 workers after that time. 

The direct costs of providing this leave would be borne entirely 
by the private employer, and therefore would not result in costs 
being incurred by the federal government However, enactment of 
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this bill would entail additional administrative costs for the De- 
partment of Labor. Costs would vary with the number of claims 
filed under H.R. 925. CBO assumes this Act would be administered 
similarly to the Pemdon and Welfare Benefit Program, or directly 
throu^ the Wage and Hour Division. 

The Pension and Welfare Benefit Program investigates activities 
of pmsion and welfieure plans to assure compliance with statutory 
fiducianr standards, and issues interpretive rules and regtdations 
under these standards. The Pension and Welfare Benefit Program 
currently processes approximately million reports at a cost of 
about $47 million annually. The Wage and Hour Division worts to 
obtain compliance with the minimum wage, overtime, child labor, 
and other emplcqrment standards, and we assume could administer 
this Act as well. This Division handles 'approximately 500,000 com- 
pliance actions per year, as well as fidiliing its other administra- 
tive duties. Costs for this division are i^ut |85 milUon annually. 
No data are available as to the estimated number of claims that 
would be under the Family and Medical Leave Act. Costs 
would vary not only with the caseload, but also with the manner in 
which the Department of Labor assures compliance with these pro- 
visions. 

TTTLE n 

Title n of H.R. 925 would allow federal civil service employees 
up to 18 weeks of leave without pay during any 24-month period, in 
addition to any other leave, because of the birth of a son or daugh- 
ter. The plaoraient of a child for adoption or foster care with the 
employee would also entitle the employee to this leave. In addition, 
an employee could claim this leave to care for a seriously ill scm, 
daughter, or parent. Title II would also permit an employee up to 
26 workwet^ks of temporary medical leave in every l^month period 
due to a serious health condition preventing tihe employee from 
functioning in tiis or her job. 

Under current law, there is no comprehensive federal pol**** m 
family and medical leave. The Office <rf Personnel Management 
provides guidelines for granting leave for various purposes/But im- 
plementation of leave policy is up to the discretion of each employ- 
ee's supervisor. 

We estimate that enactment of Title II of H.R. 925 would not sig- 
nificantly increase federal costs. The leave allowed under Title ll is 
unpaid leave, and the employee would be responsible for the em- 
ployee's share of any benefits they wished to keep current. Al- 
though some temporary workers would likely be hired to maintain 
operations, we assume that their salary would be at or below that 
of the permanent worker. Also, federal guidelines do not require 
that benefits be provided to temporary workers. Additional costs 
could result from providing benefits to the temporary worker, or 
from increased recruiting and personnel administration. 

TTTLB m 

Title in of thif bill would establish the Commission on Familv 
and Medical Leave to study existing and proposed policies on such 
leave, and the impact of mch policies on businesses which employ 
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less than 50 workers. Travel expenses, per diem allowances, and 
salary and ovei^ead costs for an executive director and staff are 
also authorized, although no specific authorization level is stated in 
the bill. We estinate these costs could be about $400,000 per year 
over the two-year life of the Conunission. Costs of Title III most 
likely would begiti in fisod year 1988. 

States and local governments would be responsible for aiiy cos"^ 
associated with providing their employ*^ with the leave specified 
in Title L These cxts a ild vary with the frequency and duration 
cf leave taken, and with the type and number of replacement per- 
sonnd needed. 

Please call me or have y;>ur staff contact Michael Pogue if you 
have fiirther ouestions. 
Sincerely, 



With reference to the statement required by clause 7(aXl) of Rule 
Xm of the Rules of the House of R^resent^iives, the CSommittee 
agrees with the estimate prepared by the Jongressional Budget 
Office. 



Pursuant to ckiuse 20X4) of Rule XI of the Rules of the House of 
Representatives, the Committee estimates that this bill will have 
no significant inflationary impact on prices and costs in the oper- 
ation of the national economy. 



With reference to cla^ise 2aX3XA) of Rule XI of the Rules of the 
House of Representatives, tiie Ccnnmittee's extensive l^islative 
and oversif^t findings since the 98th Congress are described in the 
CommiHee Action and Background and Need for Legislation sec- 
dons Oi ^his report 

Statemsnt Rbgakding Ovbbsight Rrports Fuov. the CouurrTEE 

ON GoVBRNIfENT OPERATIONS 

In Co mpliance with clause 2aX3XD) of Rule XI of the Rules of the 
House of Representatives, no firdings cr recommendations of the 
Committee on Government Operations were submitted to the Com- 
mittee with reference to tiie subject matter specifically addressed 
by this legislation. 

SicnoN-BY-SBcnoN Analysis op the Family and Medical Leave 
Act op 1988 ai.R. 925, as Amended) 

Section 1. Short title; table of contents 

Designates this Act as the Family and Medical Leave Act of 1988 
and sets out the table of contmts. 




James L. Blum, 

Acting Director. 



CoMMnxEE Estimate 



Inplationary Impact Statement 



CoMMmKE Findings 
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Section 2, Findings and purposes 

States Congress' findings that the number of single^parent house- 
holds and two-pajrent households in which the single parent or both 
parents work is increasing significantly; it is important for fathers 
and mothers to be able to participate in early childrearing and the 
care of their children with serious health conditions; the lack of 
employment policies to accommodate working parents foices many 
individuals to choose between job security and forentine^ and there 
is inadequate job security for employees who have serious health 
conditions ttiat prevent them from woridng temporarily. 

The purposes of this Act are to balance the demands of the work- 
place and the needs of families; to entitle employees to take reason- 
able leave, for fieunily or medic^ reasons; md to acconunodate the 
Intimate interests of employers. 

TTTLB I— GENERAL RBQUmEMENTS VOS FAMILY AND MEDICAL LEAVE 

Section 101. hefinitions 

This section defines certain terms for purposes of the Act. Those 
definitions qpecifically referenced to the Fair Labor Standards Act 
are to be interpreted similarly under this Act Such terms include: 

Eligible empl<qree — means any emplqyee as ddfined in section 
3(e) of the Fair Labor Standards Act (FLSA) irho is employed for 
not less than 12 months and not less than 1000 hours over the pre- 
vious 12 m^nth period, except that such term does not include Fed- 
eral ofikers or employees covered under Title n of this Act 

Employer— means any person engaged in ocnnmeroe who employs 
50 or more employees for the first 3 years after the effective date of 
this title and 35 or more employees thereafter, who is engaged in 
commerce; any successor in interest of an anplqyer; and any public 
agency defined under section 3(z) of the FTiSA. 

Senous health omdition — ^means an illness, iigury, im^jairment, 
or ^ysical or mental condition which involves inpatient care in a 
hoepital, hospice, or residential health care facility or continuing 
treatment or supervision by a health care provider. 

Section 102. Inapplicability 

This title does not apply to the employees of any facility of an 
employer at which there are less than 50 employees, for the first 
three years after the effective date of this title, and when the com- 
bined number of empWees employed by the employer within 75 
miles of the facility is fewer than 50. After such period, this title 
does not apply to the employees of any facility of an employer at 
which there are less than 35 employees and when the combined 
number of employees employed by the employer within 75 miles of 
the facility is fewer than 35. 

Section lOS. Family leave requirement 

Entitles an employee to 10 weeks of family leave during any 24 
m^mth period upon the birth, placement for adoption or foster care, 
or serious health condition cf an employee's son or daughter or 
parent The entitlement to leave upon the birth ot placement of a 
child expires at the end of the 12 montii period afver such birth or 
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placement. Such leave mav be taken on a reduced leave schedule 
upon agreement between the employer and the employee. 

Famfly leave may be unpaid. Either the employee or employer 
may ek.t to substitute any accrued paid vacation leave, personal 
leave, or paid fieunily leave for any part of the 10 week period and 
such may be reduced from the 10 weeks of unpaid leave. When the 
need for leave is foreseeable based on an expected birth or adop- 
ticni, the emplmee shall provide the emptier with reasonable 
prior notice. When tbe need for leave is n>reseeable based on 
planned medical treatment or supervision, the employee shall pro- 
vide the employer witli reasonable prior notice ana make a reason- 
able effort to schedule leave so as not to disrupt unduly the em- 
ployer's operatkms, sulgect to the approval of the health care pro- 
viwr cf the employee's child or parent 

In any case in mUch a husband and wife entitled to family leave 
are emplcqred 1^ die same employer, the apgr^te period of family 
leave may be hmited to 10 weeks, except m the case of a seriously 
iU child 

Secthn lOi. Temporary medical leave requirement 

Ekititles anv employee, who because of a serious health condition, 
becomes unwle to perform the functions of his or her position to 
temporary medical leave not to exceed 15 weeks during any 12 
nunth period. 

Bledical leave may be unpaid. If the employer provides paid tem- 
porary medical leave or sick leave, such may be subtracted from 
the 15 we^ks and either the employee or employer may elect to 
substitute iiocnied paid vacation leave, idck leave or memcal leave 
for any part of the 15 week period. When the neci for leave is fore- 
seeable oased on planned medical treatment or supervision, the 
employee shall provide the employer with reasonable prior notice 
and make a reasonable effort to schedule leave so as not to disrupt 
unduly the employer's operations, subject to the approval of the 
emidc^ee's health care provider. 

Section 105. Certification 

An employer may require that a claim for leave be supported by 
medical certification. Such certification shall state: (1) the date on 
which the serious health condition commenced, (2) the probable du- 
ration of the condition, and (3) the appropriate n^edical facts w'thin 
the pnr/ider's knowledge regarding tne condition. For purpoeeb of 
medical leave, such certification shall also state that the emplcyyee 
is undble to p e rfo rm the functions of his or her position. For pur- 
poses of fiBunily leave to care for a seriously ill child or parent, such 
certificatiim snail indude an estimate of the amount of tim^" that 
the employee is needed to care for tiie child or parent. The c ploy- 
er mav require, at its own expense, that the emplqree ol un a 
second opinion and that the employee submit periodic meccal re- 
certifications. 

Section 106. Employment and benefits protection 

Fntitles any employee upon the return from leave for its intend- 
ed purpose to be restored to the positiot held when the leave com- 
menced or to an equivalent position. 
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The taking of leave shail not result in the loss of any employ- 
ment benefits earned before the conunencement of leave. Except 
that nothing in this section shall entitle any employee to any right 
or benefit to which the employee would not have been entitled had 
the employee not taken leave. 

An employer may deny restoration to any salaried employee 
among the highest 10 percent of employees or the 5 highest paid 
employees, whichever is greater, if such denial is necessary to pre- 
vent substantial and grievous economic injury to the employer. The 
employer must notify the employee of its intent to deny restoration 
and if leave has commenced, permit the employee to elect to return 
to emplo>*:nent. 

The employee's preexisting health benefits shall be maintained 
during any leave. 

Section 107. Prohibited acts 

Makes it unlawful for any employer to interfere with, restrain or 
deny the exercise of any right provided under this title. 

Section 108. Administrative enforcement 

Authorizes the Secretary of Labor to issue such rules and regula- 
tions as are necessary to carry out this section. 

Any person alleging an act in violation of this title may file a 
charge with the Secretary. A chaise must be filed within 1 year 
after the last event constituting the alleged violation. 

After the charge is received, the Secretary has 60 days to investi- 
^te the charge and either issue a complaint or dismiss the charge. 
The Secretary and the respondent may enter into a settlement 
agreement concerning a complaint, except that such shall general- 
ly not be entered into over the objection of the charging party. 

If at the end of the 60 davs period, the Secretary has no^ issued a 
complaint, dismissed the chaise, or entered into or dis£.pproved a 
settlement agreement, the charging party may bring a ciidl action 
as provided under this title. Such election shall fa«u- further admin- 
istrative action by the Secretary with respect to the violation al- 
leged in the charge. 

An administrative law judge shall commence a hearing on the 
record within 60 days of the issuance of the complaint. The deci- 
sion and order of the administrative law judge shall become the 
final decision and order of the agency unless such is appealed by 
an aggrieved party within 30 days or the Secretary modifies or va- 
cates the decision, --^ which case the decision cf the Secretary is the 
final decision. 

Any person aggrieved by a final order may obtain review in the 
United States court of appeals within 60 days after entry of such 
final order. 

Section 109. Enforcement by civil action 

Either an em»> ayee or the Secretary may bring a civil action 
against any emplover to enforce the provisions of this title in any 
appropriate United States or state court u competent jurisdiction. 
A civil action may not be commenced if the Secretary has approved 
a settlement agreement or issued a complaint. 
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No civil action may be commenced more than 1 year after the 
date of the last event constituting the allied violation. 

Section 110. Investigative authority 

Provides the Secretary with investigative authority as empow- 
ered under section 11(a) of the FLSA. 

Section 111. Relief 

An employer found in violation of thb title is liable to the in- 
jured party for any wages, salary, employment benefits, or other 
compensation darned to such employee, with interest, and an addi- 
tional amoui iual to the greater of either (1) the above amount 
or (2) consequw^ilal damages, not to exceed 3 times the amount de- 
termined above. 

The court may in its discretion reduce the amount of liability of 
any employer found to have violated this title upon proof that the 
employer acted in the reasonable and good faith belief that it was 
not in violation of this title. 

The p vnrailing party, other than the United States, may be 
awarded reasoniuble attorney's fees. 

Section 112. Notice 

^^h employer shall post a notice setting forth the pertinent pro- 
visions of this title. Any employer who willfully violates this sec- 
tion is liable uplto $100 for each offense. 

HTLB n— PAMILY LEAVE AND TEMPORARY MEDICAL LEAVE FOR CIVIL 



Extends coverage of the Act to federal government employees. 
(This title is witUn the jurisdiction of the Post Office and Civil 
Service Committee.) 

htle in-<x>MMissiON on family and medical leave 

Section 301. Establishment 

Estf Mishes the Commission on Family and Medical Leave. 

Section 302. !> jes 

The Commission shall conduct a comprehensive study of existing 
and proposed poHcies relating to family and medical leave and the 
costs, benefits, and impact on productivity of such policies on em- 
ployers with fewer tnan 50 employees. The Commission shall 
submit a report to the Congress within 2 vears, which may include 
legislative recommendatioris concerning the coverage of employers 
with fewer than 50 employees. 

Section 303. Membership 

The Commission shall be composed of 12 voting members and 2 
ex-officio members appointed as follows— 1 senator, appointed b^ 
the maiority leader of^ the Senate, 1 senator appointed by the mi- 
nority leader of the Senate; 1 member of the House of Representa- 
tives appointed by the Speaker of the House of Representatives, 1 
member of the House of Kepresentatives appointed by the minority 
leader of the House of Representatives; and 8 additional members, 
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2 appointed bv each of the above. Such members shall be appointed 
by virtue of demonstrated expertise in family, disability and labor- 
management issues and shall include representatives of small busi- 
ness. The Secretary of Health and Human Services and the Secre- 
tary of Labor shall serve as nonvoting ex-ofRcio members. 

Section S04, Compensation 

The Members of the Commission shall be unpaid. 

Section SOS, Power; 

The Commission shall meet within 30 days of appointment and 
shall hold such hearings as appropriate. The Commission may 
obtain from any federal agency information necessary to enable it 
to carry out this Act The Commission may request use of the fa- 
cilities, services, or personnel of any Federal agency to assist in 
carrying out its duties. 

Section S06. Termination 

The Commissicn shall terminate 30 days afler the date of the 
submission of its /nal report to the Congress. 

TTTLE IV — mSCEIXANEOUS PROVISIONS 

Section 401. Effect on other laws 

Nothing in ^li^ Act shall be construed to affect any federal or 
state law prohibiting discrimination or any state law which pro- 
vides greater family or medical leave rights. 

Section 402. Effect on existing employment benefits 

Nothing in this Act shall diminish an emplover's obligation 
under a collective baigaining agreement or employment benefit 
plan to provide greater leave ri^ts nor may the rights provided 
under this title be diminished by such an agreement or plan. 

Section 403. Encouragement of more generous leave policies 

Nothing in this Act shall be construed to discourage employers 
from adopting leave policies more generous than required under 
this Act 

Section 404- Regulations 

The Secretary shall prescribe such relations as are necessary 
to carry out this Act. 

Section 405. Effective dates 

This Act shall generally take jffect 6 months after the date of 
enactment. In the case of a collective bargaining agreement, in 
effect on the date of enactment, the Act shml take emct upon the 
termination of the agreement, but no later than 12 months after 
enactment The Commission on Family and Medical Leave shall 
take effect or the date of enactment 

Changes in Existing Law Made by the Bill, as Reported 

In compliance with clause 3 of rule XIII of the Rules of the 
House of Representatives, changes in existing law made by the bill. 
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as reported, are shown as follows (existing law proposed to be omit- 
ted is enclosed in black brackets, new matter is printed in italic, 
existing law in which no change is proposed is shown in roman): 

TITLE 5, UNITED STATES CODE 
PART III— EMPLOYEES 



Subpart A— General Provisions 
CH4PTER 21— DEFINITIONS 

9 2105. Employee 
(a) • • ♦ 

(c) An employee paid from nonappropriated funds of the Army 
and Air Force ISzchani^e Service, Army and Air Force Motion Pic- 
ture Service, Navy Ship's Stores Ashore, Navv exchanges, Marine 
Corps exchanges, Coast Guard exchanges, and other instrumental- 
itief of the United States under the jurisdiction of the armed forces 
oonaucted for the comfort, pleasure, cor^^ntment, and mental and 
physioed improvement of personnel of the armed forces is deemed 
not an employee for the purpose of— 

(1) laws (other thim subchapter IV of chapter |&3J 5S, sub- 
chapter HI of chapter 63, of this titlo, subchapter Ul of chapter 
83 of this title to the extent provided in section 8332(bX16) of 
this title, and sections 5550 and 7204 of this title) administered 
by the Office of Personnel Management; or 

• «««•«« 

Subpart E — Attendance and Leave 

CHAPTER 63— LEA VE 

SUBCHAPTER I-ANNUAL AND SICK LEAV^E 

Sec. 

S301. Dennitioni. 

6S02. General provifiona. 

6303. Annual leave; accrual. 

6304. Annual leave; accumulation. 

6305. Home leave; leave for Chiefs of MiMions; leave for crews of vessels. 
0306. Annual leave; refund of lum|>sum payment; recredit of annual leave. 
6307. Sick leavr, accrual and accumulation. 

(#308. Transfers between positions under different leave systems. 

Repealed] 
6810. Leave of absence; aliens. 
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6311. Regulations. 

6312. Accrual and accuipulat'on for former ASCS county office employees. 

SUBCHAPTER II-OTHER PAID LEAVE 

6321. Absence of vetercms to attend funeral services. 

6322. Leave for jury or witness service; official duty status for certain witness serv- 

ice. 

6323. Military leave; Reserves and National Guardsmen. 

6324. Absence of certain police and firemen. 

6325. Absence resulting from hostile aaion abroad. 

6326. Absence in connection with funerals of immediate relatives in th? Armed 

Forces. 

SUBCHAPTER III-FAMILY AND TEMPORARY MEDICAL LEAVE 

€331. Definitions. 

€332. Family leave. 

€333. Temporary medical leave. 

€331 Certification. 

€335. Job protection. 

€33€. Prohibition of coercion 

€337. Health insurance. 

€338. Begulattons. 

Subchapter IlI^^Family and Temporary Medical Leave 
§6331. Dennitionn 

For purposes of this subchapter— 

(1) ''employee" means— 

(A) an employee as defined by section 6301(2) of this title 
(excluding an individual employed by the government of 
the District of Columbia); and 

(B) an individual under clause (v) or (ix) of such section; 
whose employment is other than on a temporary or intermittent 
basis; 

(2) ''serious health condition" means an illness, injury, im- 
pairment, or physical or mental condition which involves— 

(A) inpatient care in a hospital, hospice, or residential 
health care facility; or 

(B) continuing treatment, or continuing supervision, by a 
health care provider; 

(3) "child" means an individual who is— 

(A) a biological, adopted, or foster child, a stepchild, a 
legal ward, or a child of a person standing in loco parentis, 
and 

(BXi) under 18 years of age, or 

(ii) 18 years of age or older and incapable of self<are be- 
cause of mental or physical disability; and 

(4) "parent" means a biological, foster, or adoptive parent, a 
parent'in-law, a stepparent, or a legal guardian. 

§6332. Family leave 

(a) Leave under this section shall be granted on the request of an 
employee if such leave is requested — 

(1) because of the birth of a child of the employee; 

(2) because of the placement for adoption or foster care of a 
child with the employee; or 
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(3) in order to care for the employee's child or parent who has 
a serious health condition. 

(b) Leave under this section — 

(1) shall be leave without pay; 

(2) may not, in the aggregate, exceed the equivalent of 18 ad- 
ministrative workweeks of the employee during any zi-month 
period; and 

(3) shall be in addition to any annual leave, sick leave, tem- 
porary medical leave, or other leave or compensatory time off 
otherwise available to the employee, 

(c) An employee may elect to use leave under this section- - 

(1) immediately before or after (or otherwise in coordination 
with) any period of annual leave, or compensatory time off, oth- 
erwise available to the employee; 

(2) under a method involving a reduced workday, a reduced 
workweek, or other alternative work schedule; 

(3) on either a continuing or intermittent basis; or 

(4) any combination thereof 

dXl) In any case in which the necessity for leave under this sec- 
is foreseeable based on an expected birth or adoption, the em- 
ployee shall provide the employing agency with prior notice of such 
expected birth or adoption in a manner which is reasonable and 
practicable. 

(2) In any case in which the necessity for leave under this section 
is foreseeable based on planned medical treatment or supervision, 
the employee— 

(A) shall make a reasonable effort to schedule the treatment 
or supervision so as not to disnwt unduly the operations of the 
employing agency, subject to the approval of the health care 
provider of the employee's child or parent; and 

(B) shall provide the employing agency with prior notice of 
the treatment or supervision in a manner which is reasonable 
and practicable. 

§ €333. Temporary medical leave 

(a) An employee who, because of a serious health condition, be- 
comes unabk to perform the functions of such employee's position 
shall, on request of the employee, be entitled to leave under this sec- 
tion. 

(b) Leave under this section — 

(1) shall be leave without pay; 

(2) shall be available , . the duration of the serious health 
copjdition of the employee involved, but may not, in the aggre- 
gate, exceed the equivalent of 26 administrative workweeks of 
the empljyee during any 12-month period; and 

(3) shall be in addition to any annual leave, sick leave, 
family leave, or other leave or comperuiatory time off otherwise 
available to the employee 

(c) An employee may elect to use leave under this section — 

(1) immediately before or after (or otherwise in coordination 
with) any period of annual leave, su:k leave, or compensatory 
time off otherwise available to the empl ^; 

(2) under a method involving a reduced workday, a reduced 
workweek, or other alternative work schedule; 
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(3) on either a continuing or intermittent basis; or 

(4) any combination thereof. 

(d) In any case in which the necessity for leave under this section 
is foreseeable based on planned medical treatment or supervision, 
the employee — 

(V shall make a reasonable effort to schedule the treatment 
or supervision so as not to disrupt unduly the operations of the 
employing agency, subject to the approval of the employee's 
health care provider; and 

(2) shall provide the employing agency with prior notice of the 
treatment or supervision in a manner which is reasonable and 
practicable. 

§S334.CerHfU ""m 

(a) An employing agency may require that a request for family 
leave under subsection (aXS) or (aXi) of section 6332 or temporary 
medical leave under section 6333 be supported by certification issued 
by the health care provider of the employee or of the employees' 
child or parent, whichever is aforopriate. The employee shall pro- 
vide a copy of such certification to the employing agency. 

(b) Such certification shall be sufficient if it states— 

(1) the date on which the serious health condition com- 
menced; 

(2) the probable duration of the condition; 

(3) the medical facts within the provider's knowledge regc rd- 
ing the condition; and 

(4) for purposes of section 6333, a statement that the employee 
is unable to perform the functions of the employee 's position. 

S6335. Job protection 

An employee who uses leave under section 6333 or 6333 of this 
title is entitled to be restored to the position held by such employee 
immediately before the commencement of such leave. 

§6336. Prohibition of coercion 

(a) An employee may not directly or indirectly intimidate, threat- 
en, or coerce, or attempt to intimidate, threaten, or coerce, any other 
employee for the purpose of interfering with such employee's rights 
under this subchapter. 

(b) For the purpose of this section, ''intimidate, threaten, or 
coerce" includes promising to confer or conferring any benefit (such 
as appointment, promotion, or compensation), or effecting or threat- 
enin0 to effect any reprisal (such as deprivation of appointment, pro- 
motion, or compensation). 

§6337. Health insurance 

An employee enrolled in a health benefits plan under chapter 89 
of this title who is placed in a leave status under section 6332 or 
6333 of this title may elect to continue the employee's health bene- 
fits enrollment while in such learp status and arrange to pay into 
the Employees Health Benefits Fund (described in section 8909 of 
this title), through that individual's employing agency, the appropri- 
ate employee contributions. 
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96338. Regulatioiu 

The Office of Personnel Management shall prescribe regulations 
necessary for the administration of this subchapter. The regulations 
prescribed under this subchapter shall be consistent with the regula- 
tions prescribed by the Secretary of Labor under title I of the Family 
and Medical Leave Act of 1987. 
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MINORITY VIEWS 

Legislation which is being reported by the House Education and 
Labor Committee is, in reality, the same old H.R. 925 with a few 
cosm^ic changes. While the hill seeks to address important issues 
regarding employee leave taking for the care of the sick and new- 
bom, we believe the bill contains so many flaws as to make it com- 
pletely unworkable. And the costs attached to this legislation, 
which would have to be borne by U.S. employers and the economy 
generally, make it completely unaffordable. H.R. 925 is not in any 
way a bipartisan bill. Only 2 of the 13 Republican members of the 
Conrniittee voted in favor of the bill. 

Today, America is confronting very serious challenges— the Con- 
gress is presently attempting to work out a Trade bfll which vn'l 
help to restore some balance in international trade. We are suao 
struggling with a public debt of $2.49 Trillion dollare, and annual 
deficits approachii^ $150 billion dollars. To enact Illation such 
as H.R. 925 which would substantially burden American business 
and inhibit real economic growth would not only be counterpro- 
ductive but is an abrogation of our responsibility to enact laws 
which create a positive economic climate. 

Proponents of H.R. 925 claim that American employers are not 
adjusting to the increased numbers of women in to^y s workforce, 
and believe therefore, that Congress must impose "a minimum 
standard that assures employees the availability of unpaid leave." 
We disagree. American employers are offering new customized ben- 
efit packages in lai^e numbers. 

Traditionally, Congress has been unwilling to impose benefit 
packages on employers and employees, and we believe that such a 
meflor and virtually unprecedented change in Congressional dispo- 
sition to a policy area must be accompanied by more than the anec- 
dotal infonnation and questionable analogies with practices in for- 
eign countries which has been provided to date by the proponents 
ofH.R. 925. 

A survey of almost 400 large companies conducted by Catalyst, a 
New York research and advisory organization in 1986, found that 
about 35% have increased the length of paid maternity leave in the 
past five years. Most of these firms have progressive policies which 
now offer a paid maternity leave package of up to three months. 
Another study by the Conference Board, a business research group 
in New York, showed that 2,300 companies now offer some form of 
maternity leave— a four-fold increase since 1982. 

It is important to note that the trend in employee benefits pro- 
grams for the past decade has been away from providing a single 
benefit program to which all employees must subscribe, but rather 
towards serving up benefits "cafeteria style". Recognizing that a 
business can only allocate a certain dollar amount per employee 
for benefits, cafeteria plans offer a broad range of choices which 
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permit each employee to select those that meet his or her individ- 
ual needs. 

In shaip contrast to this trendy H.R. 925 would l^^late against 
flexible benefits. It would require that each employees' benefit 
''budget'' be qient on a benefit that the employee may neither 
want nor need. Wlur should a single employee, or a married em- 
ployee with no chiUuien, be forced to accept a benefit from his em- 

3yer which he will never use, while at uie same time forfeiting a 

ndEit which he may need? 

Marsha Burridge testified before the Educati«>n and Labor Com- 
mittee on March 4, 1^ in behalf of the Independent Insurance 
Ageata of America. Her testimony touched on this very problem: 

As Executive Vice President, one of my reroonsibilities 
is to oversee all perscmal matters, including decisions on 
benefits. Moreover, as the owner of a company, it is in my 
best interest to offer benefits that are competitive with 
others in my industry. Most firms provide benefits to their 
employees because tbey want to enhance recruitment, em- 
ployment, and retention of the bi»t possible people. How- 
ever, most small businesses can only afford to offer a limit- 
ed number of benefits, and if mandated to provide paren- 
tal leave, they may be forced to pass costs on to the con- 
sumer in the form of hi^er prices, or re-evaluate person- 
nel wages and existing benefits. H.R. 925 does not allow 
the leewav necessary in benefit planning. What may be 
considered necessary benefits at one firm or in one region 
of the country may not be the most important or desired 
benefit at another firm or place. It forces employees to pay 
indirectly for benefits they may not need, while cutting out 
those they prefer. (Emphasis added.) 

An additional concern of the minority members of this Commit- 
tee is that if H.R. 925 were to be enacted, it would be difficult for 
Congress to resist demands in the future to impose paid mandated 
leave on employers. Tlie original draft of H.R 925 mandated that a 
Commission be established to study the possibility of mandating 
paid leave — and while this provision was dropped by the propo- 
nents of the bill— it is highly unlikely that they have abandoned 
this goal. Rather, testimony presented to this Committee on March 
5, 1987, by the Women's Le^^al Defense Fuikl assures us that this 
goal has sunply been placed m abeyance: 

If we truly had a national policy of accommodating fami- 
lies and work, we might have a whole range of employer 
requirements, tax incentives, and other public policy 
mechanisms to ensure the effectuation of that polic^. At 
the very least, employees would have the right to "paid," 
job-guaranteed leave . . . 

Proponents of H.R 925 often cite similar policies in other nations 
as a rationale for imposing mandated family and parental leave 

Eolicies on the American economy. What they fail to recognize, 
owever, are the basic philosophical and cultural differences which 
set America apart from any other nation on earth. For example, 
they often dte the fact that Japan provides 12 weeks of partially 
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paid maternity leave to Japanese women in the workforce. An arti- 
cle which ajroeared in the Washington Poet on Februa^ 8, 1988, by 
Mai^garet Shapiro, entitled "In Japan, the Son Still Riaes-- 
Women's Bfain Role Remains Housewife" sharply delineates our 
cultural differences: 

In a country where wives are often addressed by their 
husbands as oi {"hey you") or gusai C'dumb wife"), and the 
term "women's wisdom" means shallow thinking, career- 
minded women are a rarity. 

Women make up about 40 percent of Japan's work force. 
But those who venture outside the house usually are given 
the lowest paid, least significant work, ofl;en wearing office 
uniforms with aprons to run errands wad pour tea for 
bosses and male colleagues. On average, they earn half of 
what men do. 

While most women b^gin working upon graduation, 
more than two-thirds quit when they get married and 
most of the rest resign when thev are pregnant, citing a 
combination of personal desire and social pressure. 

I was directly told what a shameful thing it is to contin- 
ue working when I was pregnant, that it doesn't look good 
to be working," said khiko bhihara, the only women ever 
to become a top department store executive here. 

One of the major debates over H.R. 925 is the cost which this 
mandate would impose on American emplovers and the economy. 
SimporterB of the bill were delighted when the General Accounting 
Office, at the request of Subcommittee Chauman Clay and ranking 
minority member Mrs. Roukema, reported that the bill's cost to 
employers with a workforce of more than fiftv would ''onlv" be 
$188 million dollars annually, and when the biU covers empioyerB 
of 35 or more, the annual cost rises to $212 million. However, GAO 
Doints out that the cost to American business may be as high as 
$345 million annually, depending on how Congress defines ''serious 
illness". It is important to note that the GAO cost analysis only 
represents the cost to the employer for continuing health ccmver* 
age for the absent employee. 

One glaring flaw in the GAO cost analysis is the assumption that 
women will take the full 10 weeks of leave allowed under the bill, 
but about six weeks of this leave will be their available paid vaca- 
tion, sick, and disabilitv leave. However, H.R. 925 limits the substi- 
tution of any employee s leave for any part of tiie 10 week period to 
vacation, personal or family leave. Therefore, under H.R. 925, an 
employee would not be able to take sick leave or disability leave as 
a part of the 10-week family leave. 

Another studv which provides a comprehensive analysis of the 
cost to the employer for continuing health coverage under H.R. 925 
was prepared by Robert R. Nathan Associates, Inc., Economk and 
Management Consultants in. Washington, D.C. The study, released 
in eany February, 1988, stimates the cost to employers for con- 
tinuing health coverage to be anywhere from $188 million to $573 
million annually, depending on the definition of ''serious illness" 
and whether or not S. 1265, Senator Kennedy's mandated health 
benefits bill, is enacted. 
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It is important to note that none cf the cost analyses of H.R. 925 
to date have addressed the administrative costs of establishing the 
program; the costs ci replacing the employee on leave; the in- 
creased compensation cost for the replacement employee, the loss 
of productivity costs; the litigation defense costs; and ttie compensa- 
tion claims costs. In addition, public sector costs would include ad- 
ministrative costs to ensure compliance; cost of judges' time spent 
on litigation; and budget support for r^ulatory agencies charged 
with enforcement Nathan did state that some costs could not be 
easUy quantified: 

The feet that losses to productivity from unplanned 
woiicer absences cannot be well quantified and do not, 
therefore, turn up as a dollar figure in this study does not 
mean that th^r are costless to industry and, more broadly, 
to the American economy. 

And in the summary, Nathan concluded: 

These direct and indirect costs of the proposal (H.R. 925) 
defy dollar quantification, but th^ should be taken into 
account along with the unquantinabte benefits in a fiill 
evaluation of the proposed legislation. 

Hie GAO rraort did note (based on a survey of 80 firms in two 
metropolitan labor markets) that about 30 percent of workers 
would be replaced with temporary employees during their absence. 

Hie Am'^rican Society for Personnel Administration estimates 
that the cost of recruitment for a new employee is usually about 
'wthird of the new hire's first year sabury; and new emplqvee 
training costs are about 10 percent of the first year's salary. Pro- 
ductivity down time, or the time lost while the employee learns the 
job, is often 50 percent cithe first year's sauuy. 

Usi:diff these guidelines, replacing an employee earning $12,000 
annually would cost about $4,000 in recruitment expense; $1,200 in 
training costs; and $8,000 in lost productivity, for a total cost of 
$11,200. GAO estimated that 1,675,000 people would take advan- 
tage of H.R. 925 in the first year if it were enacted. If only 90 per- 
cent of these empl<qrees were replaced during their absence, we 
could conservative estimate the cost to employers would be an ad- 
ditional $56,280,000 just for temporary replacement employees. 

Finally, we object to the enactment of H.R. 925 because support- 
ers of the bill have failed to apply the provisions in the bill to the 
Congress. 

A recent editorial in the Wall Street Journal (February 18, 1988) 
referred to Congress as 'The Last Plantation". The editorial points 
out that Congress has excluded itself from all of the landmark 
labor and civU rights laws of the past 50 years, including the Fair 
Labor Standards Act, the Occupational Safety and Health Act, the 
Emud Employment Opportunity laws, and the Civil Rights acts. 

We believe that if Congress truly believes that a family and med- 
ical leave policy should be mandatory for all American employers, 
that it should be mandatory for Congressmen and Senators. An 
amendment was offered at the fiill Coimnittee markup on H.R. 925, 
and was ruled out of order for jurisdictional reasons. However, as- 
surances were given by Chairman Hawkins that he would seek to 
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obtain the concurrence of the Chairman of the Committee on 
House Administration so that an amendment to include Congres- 
sional employees in H.R. 925 would be debatable on the floor 
should ILR 925 be brought up for consideration by the full House 
of Representatives. 

On Der&mber 22, 1987, Chairman Hawkins and other members of 
the Educaticm and Labor Committee wrote to the Chairman of the 
Hous^^ Administration Committee asking for such concurrence. 

On February 11, 1988, a letter was received from Chairman An- 
nunzio stating that "the objectives of the proposed amendment to 
H.R. 925 can best be achieved within the institutional framework of 
Congress.'' the letter foilaws: 

H0US12 OP Representativbs, 
CoMMnm ON House Adionistration, 

Washington, DC, February 11, 1988. 

Hon. Augustus F. Hawkins, 

Chairman, Committee on Education and Labor, 

House of Representatives, Washington, DC. 

Dear Mr. Chairman: Thank you for your letter of December 22, 
1987 consigned by our colleagues William L Clay, Steve Bartlett, 
Jim Jeffoids and Bfaige Roukema, reporting on tl^ status of H.R 
9^5, the Family and Medical Leave Act of 1987. You indicate that 
the legislation applies to virtually all types of public and private 
employers and employees, but not apply to the House of Represent- 
atives or the Congress as a whole. You indicate further that consid- 
eration may be c^ven to a floor amendment to include the Congress 
under the provisions of the bill wh.^n it is OHisidered by the House 
eariy this year. 

The inclusion of Congress under the provisions of H.R. 925 jould 
compromise the Constitutional separation of powers doctrine, v hich 
is an essential and sustaining principle suroorting the checks and 
balances of power contained in the UJ3. Constitution, Without a 
countervailing benefit to a principle of governance of equal or great- 
er dignity, the matter is best left to the institutions of Congress to 
address and resolve internally. 

With r^ard to the House, the Committee has promulgated 
leaved guidelines for over 450 separate employing authorities. 
These leave guidelines are based on current Federal policy. 

For the above and other reasons, the objectives of the proposed 
amendment to H.R. 925 can best be achieved within the institution- 
al framework of the Congress. Once the bill is enacted, the Com- 
mittee will review and adjust its guidelines to reflect changes in 
Federal policy. This procedure will serve t*ie objectives of H.R. 925, 
without violating an important Constitutional doctrine, or creating 
a conflict with the Constitutional responsibilities and prerogatives 
of the Cnngress. 

The committee appreciates the deference given this subject by 
your Committee during consideration of H.R. 925. 
With every best wish, I am. 
Sincerely, 

Frank Ankunzio, 

Chairman. 
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Just as C h airman Annunzio believes that the objectives of H.R. 
925 can best be achieved within the institutional framework of 
Congress* we believe they can best be achieved in the workplace 
through the oooperaticm of emplcgrers and their emplc^ees who are 
in a better position to identify the needs of all concerned, and to 
formulate employee leave aikl benefit policies which meet those 
needs. 

To summarise, our otgectkms include: 

1. The cost which would be imposed should H.R. 925 become law. 

2. Mandated benefits fiieezes an employee's flexibility to choose 
the kind of benefit most needed 

3. Congress has never mandated an employee benefit 

4. If ILR 925 were to become law, within a short time propo- 
nents of the bill would uige Congress to impose paid leave benefits. 

5. HJL 925, if enacted, would lead to disoimination against 
women in their child-bearing years by some employers. 

6. Employees would be forced to pay for benefits ^hich th^ 
would not receive. 

For these reasons, we uige our colleagues to oppose K.R 925. 



Steve Babtlett. 
Harbis W. Fawell. 



Paul B. Henry. 
Cass Ballenger. 
FredGrandy. 



DtCK Armey. 
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SUPPLEMENTAL VIEWS OF REPRESENTATIVE STEVE GUN- 
DERSON REGARDING H.R. 925 AS REPORTED, THE FAMILY 
AND BfEDICAL LEAVE ACT OF 1987 

First I want to commend those Members involved in develop- 
ment of the comOTomise on H.K 925, the "Family and Medical 
Leave Act of I9o7/' particularly Representatives Roukema, Jef- 
fords, and Clay. I do agree that the bill as reported alleviates a 
niuiber of the concerns over the l^islation's adverse impact on 
business— particularly on small emplcnrers. Second, I want to go on 
record as saying that some form of Federally protected parental 
leave in today's workplace may very well be warranted if such 
leave is reasonable and is taken by either parent at the birth or 
adoption of a child If there is a proper role for the Federal govern- 
ment to play in providing job security protection to w<M*king family 
menriiers, it is in this area However, I do continue to have a 
nundmr of concerns over H.R. 925 as it extends far beyond leave 
forparents at the birth or adoption of a child. 

There is no doubt that at a time when 44 percent of our Nation's 
workforce is comprised of women, a number that is expected to in- 
crease to 47 percent by the year 2000, we must take mto account 
the verv special needs of this population in the workplace. This is 
particularly important since the vast migority of those women who 
woric today, do so for purely economic reasons. 

According to recent studieSt only about 40 percent of working 
women are now covered by formal parental leave policies. There- 
fore I think that the enactment of Federal l^islation to protect the 
job security working parents is justifiable, but only if we view 
our role as simply setting minimum standards under these limited 
circumstances. My main concern is that of determining how far the 
Federal government should go in m'uidating national standards to 
private employers and to State and local governments on what 
their employee leave policies should be. It is very important that 
any Federal law enacted to address these concerns, must deal fairly 
with employers as well as workers, otherwise the measure could 
backfire, r^ulting in increased discrimination against women of 
child-bearing age, as v/ell as in other negative consequences. 

In fact, tte further we get away from the specific puroose of al- 
lowing fiunilies, particularly women, to have children while main- 
taining essential employment, the less of a chance we have in 
seeing any form of parental leave l^islation enacted in this or any 
other Congress. In this and the many othei labor bills before us 
this y^> we must make very difficult determinations on how far 
the Federal government should go in imposing requirements on 
eoiployers. 

As stated above, if our economy is such today that both spouses 
mast work to make ends meet. Federally mandated parental leave 
is justifiable for those who want to have families but who cannot 
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afford to lose their jobs to do so. The U.S. is after all the only in- 
dustrialized nation which does not require employers to provide 
shortierm leave to pregnant workers— with over 127 other coun- 
tries providing some form of parental leave protections averaging 
12-14 weeks. However, when we begin to extend this job security 
protection into other areas— partiadarly in the provision of medi- 
cal leave and leave for caring for family members other than chil- 
dren, we run the risk of stiffing efforts by v3mployei8 who are in- 
creasingly providing flexible, individualized benefits plans to work- 
ers; of tying employers' hands, particularly where jobs are not 
ea^y filled temporarily; and of imposing inflexible policies that 
will result in too many workers being absent from the workplace at 
a single time. 

Further, most State laws in this area concentrate only on mater- 
nity or pudental leave for birth or adoption of a child, and care for 
seri'nzsly ill children. Some 17-plus States have enacted State laws, 
with 26 others currently considering fanuly leave legislation. How- 
ever, for the most part these state laws are providing just mini- 
mum protecticms for working parents so as not to tie the hands of 
employers. Few of these extend leave for care of family members 
oth^ than employees' children— or for medical leave. 

For those of us who would like to see a fair but limited parental 
leave bill enacted, we see the extensi<m of coverage provided for 
under H.R 925 as reported, as a threat to the realization of such a 
m>tection. We may have a chance of enacting for the 1st time, a 
Federal policy that makes the workplace sensitive to the needs of 
the working family. I think it is defensible and enactable if we do 
not dilute its intent. If we find, after careftil study, that we truly 
need to extend this protection to ottiers, then we should do so at a 
later time. 

Steve Gunderson. 
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ADDITIONAL DISSENTING VIEWS OF REPRESENTATIVES 
FAWELL, BARTLETT, BALLENGER, ARMEY, AND HENRY 

The numerous problems associated with H.R. 925 do not just 
affect private enterprise. This legislation also superimposes an ex- 
tensive "one way for alF' mandate on all state and local govern- 
ments without r^ard to the fact that public employee benefit 
plans are reflective of local character and priorities, the unique 
public services each local government must provide, ^md the ability 
of local taxpayers to provide such benefits. 

Local governmental entities — law enforcement, fire fighters, 
schools, and hospitals— all have particular public missions. Grant- 
ing public employees the right to take the leave mandated in H.R. 
925 would disrupt those services and take basic control away from 
local tax bodies. 

For example, a relatively new and hard-to-replaa. physics teach- 
er could take unforseeable adoption or foster child leave for 10 
weeks without notice of a date of departure or I'etum. The leave 
could commence at inappropriate times, such as within two weeks 
of the end of a semester when final examinations are being devel- 
oped. A much-needed and hard-to-find sTXH:iaI education teacher 
could take non-emergency leave, althougi lers depend oa his or 
her services. A valued physical therapist i old take leave regard- 
less of t\3 effect it would have on the hospital's public services. 
The same is true of vital police and fire services. 

As with private employers, this nrandate will generate a new fed- 
eral bureaucracy with rules, guidelines, and administrative and ju- 
dicial review over the implementation of state and local policies 
and contractual agreements. Such interference will undoubtedly in- 
terrupt the ability of state and local governments to continue ful- 
filling their basic mission to deliver vital public services. 

Harris W. Fawell. 
Cass Ballenger. 
Paul B. Henry. 
Steve Eartlett. 
Dick Armey. 
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ADDITIONAL VIEWS OF CONGRESSMAN TIMOTHY J. PENNY 



The House Education and Labor Committee favorably reported 
H.R. 925, the Family and Medical Leave Act, on November 17, 
1987. The bill is expected to come before the whole House in the 
next few months. I am opposed to this legislation in its current 
form. 

The reported bill was a compromise version that 'vould require 
employers with 50 or more employees to grant 10 weeks of unpaid 
family leave (over a two-year period) and 15 weeks of unpaid medi- 
cal leave (over one year) to emoloyees who work at least 20 hours 
per week and have been employed by the business for at learA one 
year. 

Although these ch&nges were made, they do not address my basic 
objection to this legislation, which is in federally mandating this 
benefit. By proscribing to business the length and type of benefit 
they must provide, we have effectively removed flexibility for both 
CTiployees and employers. I believe that it should be the preroga- 
tive of the employee, either directly or through union representa- 
tion, to negotiate the fringe benefit package, which may include 
family and medical leave, that is best-suiteid to the employee's 
needs. 

I am also concerned that if family and medical leave is required, 
employers may reduce or drop other benefits in order to absorb the 
costs of complying with the mandate. "Cafeteria style'' benefit 
plans offer employees and employers a great deal of flexibility in 
designing fringe benefit packages that suit the individual and 
unique needs of employees. Mandating any benefit like parental 
and medical leave would reduce the number of benefit options for 
employees. The unintended consequence of this legislation would 
be to reduce employee benefits. 

Finally, I want the record to indicate that I could support an al- 
ternative or substitute to H.R. 925 that would limit the scope of the 
bill to maternity benefits. While many union contract^! include ma- 
ternity benefits and many other employers have a policy of unpaid 
leave for the birth or adoption of a child, I am aware that such a 
fringe benefit does not exist for a large percentage of working par- 
ents. Furthermore, I am well aware, as the Majority points out in 
their Report, of the changing composition of the American labor- 
force. Many families must make a choice between a career and a 
baby, but not both. A limited maternity policy of 10 weeks is some- 
thing I believe a migority of Members of Congress could endorse as 
addressing a concern of working parents. 

Timothy J. Penny. 
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ADDITIONAL VIEWS OF HON. THOMAS J. TAUKE ON THE 
COMMITTEE REPORT ON H.R. 925 

During full committee consideration of H.R. 925, I proposed an 
amendment to further clarify the circumstances under which em- 
ployees are eligible for sick leave. The GAO report determined that 
the cost to employers of mandated family and medical leave for 
employ^i^ of 50 or more qualified employees would be at least $188 
million manually. The costs are based on the standard definition 
used in the National Health Interview Survey. I strongty believe 
that this l^slation must be clear in its intent. The defimtion of a 
serious health condition should be specifically defined as illnesses 
which are expected to require at least 31 days of bed rest. 

According to the C!ommittee Report which accompanied the 
Family and Medical Leave Act of 1986, the definition of ''serious 
health condition" is "broad and intended to cover various types of 
physical and mental conditions." What does this really mean? 
Without specific guidelines, employees could take unpaid sick leave 
for brief, mtermittent periods of time and without medical certifi- 
cation. There is no doubt that the loosely drawn definition of cir- 
cumstances under which medicr! leave is available will only lead to 
confusion, to abuse and to litigation. 

Unpaid medical leave should be defined by specific criteria. Pri- 
vate insurance companies, for example, do not pay insurance bene- 
fits based on terminology like "serious health condition." In deter- 
mining the costs of the Family and Melical Leave Act, the General 
Accounting Office [GAO] defined "serious health condition" as one 
which is expected to require a minimum of 31 days of bed rest. The 
GAO also estimated the costs of the sick leave benefit under a 21 
day definition, hi either case, the GAO determined that this meas- 
urmg tool is the most workable device. I believe that the definition 
must contain one more criteria — medical evidence. 

(Parenthetically, the GAO report costs estimates would clearly be 
greatly understated if a different, shorter time measure were used. 
According to the GAO, 610,000 workers would be eligible for medi- 
cal leave under the 31 days of bed rest definition at an annual cost 
of $53 million. To revise the definition to 21 days of bed rest, the 
costs of continued health coverage alone would more than double 
to $120 million annually.) 

One of the primary purposes of this bill is to provide Job security 
to employees with serious health conditions. The Committee Report 
does not adequately clarify the circumstances under which workers 
can take temporary medicad leave. A clear statutory definition of 
"serious health condition" would ensure that the medical leave 
mandated by this proposal would be used for the intended purpose. 
The proponents of H.R. 925 have consistentlv argued that the l ' ^k 
leave provisions are intended to cover senous illnesses and not 
shortpterm illnesses. The lack of clear statutory language on this 
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important issue alone underscores the fact that ^liis legislation is 
unworkable. 

Tf omas J. Tauke. 
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